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Re: MUR5414 

Dear Mr. Norton: 
- -  - _ -  

This firm serves as counsel for the Commission on Presidential Debates (the “CPD”). On 
behalf of the CPD, we respectllly submit this response to the complaint filed by Open Debates.’ 
As discussed in the following pages, the Open Debates complaint repeats assertions that the FEC 
has rejected in previous MURs, and those assertions properly should be rejected here as well. 

I. INTRODUCTION AND OVERVIEW c 

The sole mission of the CPD is to ensure, for the benefit of the American electorate, that 
general election debates are held every four years among the leading candidates for the offices of 
President and Vice President of the United States. The CPD is proud of its record of public 
service and innovation in sponsoring televised debates among the leading candidates in each of 
the last four presidential general elections, and the CPD looks forward to the debates it is 
planning for the fall of 2004. 

’ Along with this response, we submit Declarations from the following individuals: 
(1) Janet H. Brown, Executive Director of the CPD (attached as Ex. 1); Alan Simpson, former 
Senator fiom Wyoming and current Member of the CPD Board of Directors (attached as Ex. 2); 
Newton Minow, former Chairman of the Federal Communications Commission and current 
Member of the CPD Board of Directors (attached as Ex. 3); Barbara Vucanovich, former 
Member of Congress and former Member of the CPD Board of Directors (attached as Ex. 4); 
John Lewis, Member of Congress and current Member of the CPD Board of Directors (attached 
as Ex. 5);  and David Norcross, Washington, D.C. attorney and former Member of the CPD 
Board of Directors (attached as Ex. 6). In addition, we also attach fiom MUR 4987 the 
Declaration of Dorothy S. Ridings, current Member of the CPD Board of Directors and former 
President of the League of Women Voters (attached as Ex. 7). 
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In the following pages and in the Declarations and materials accompanying this written 
response, we are pleased to review and document the history of the CPD, its efforts to maximize 
the educational value of the debates it sponsors and, importantly, its carefbl and ongoing 
adherence to the FEC’s regulations pertaining to the sponsorship of debates. At the outset, 
however, it is it is important to note that the Open Debates complaint recycles charges and 
suppositions that are without merit and that already have been rejected by the FEC on multiple 
occasions. 

First, Open Debates asserts that CPD is not a proper “staging organization” under 11 
C.F.R. 5 1 10.13 because the CPD allegedly “endorse[s], support[s] or oppose[s] political 
candidates.” Complaint at 2. Open Debates bases much of its claim in this regard on allegations 
that the CPD’s origins are bipartisan rather than nonpartisan. See, es. ,  Complaint at 4 (“In fact, 
the CPD was created by the Republican and Democratic parties as an extension of the 
Republican and Democratic parties.”) Open Debates makes this assertion seemingly quite 
unaware that this same charge based on much the same “evidence” already has been considered 
and rejected by the FEC on more than occasion. 

In fact, Complainant’s allegations about purported partisanship on the part of the CPD are 
very similar to claims made in 2000 by Complainants John Hagelin, the Natural Law Party and 
Patrick Buchanan in MURs 4987 and 5004. In those complaints, complainants alleged, inter 
alia, that the CPD was not a proper staging organization under 1 1 C.F.R. 0 1 10.13(a) because it 
allegedly is bipartisan rather than nonpartisan. We enclose a copy of the First General Counsel’s 
Report on those matters (attached hereto as Ex. 8). In that report, the General Counsel concluded 
“the CPD satisfies the requirement of a staging organization that it not endorse, support or 
oppose political candidates or political parties.” Id. at 15. The FEC dismissed the Complaint, 
based on the General Counsel’s report, on July 19,2000, and thus found no reason to believe that 
the CPD’s activities violated the federal election laws. 
Commission Certification for MURs 4987 and 5004 (attached hereto as Ex. 9): 

copy of Federal Election 

Moreover, just last week, in MUR 5378, the FEC found no reason to believe a violation 
had occurred in yet another eligibility challenge. See General Counsel’s Report (attached as 
Ex. 10) and FEC dismissal of Complaint (Ex. 11). In MUR 5378, the General Counsel’s Report 
stated at 4: 

[Clomplainants advance two arguments. First, complainants maintain that 
‘[tlhe CPD was founded, and is controlled by the Republican and Democratic 
Parties and their representatives,’. . .citing the alleged partisan composition of 

The Federal Election Commission made similar findings in 1998, in connection with 
complaints filed by The Natural Law Party and Perot ’96, Inc. See Statement of Reasons in 
connection with MURs 445 1 and 4473 (Ex. 12) (finding “no reason to believe the CPD violated 
the law by sponsoring the 1996 presidential debates or failing to register and report as a political 
committee”). 
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CPD’s board of directors and the CPD’s founding by co-chairs who were, at 
that time, chairmen of the Republican National Committee (“RNC”) and the 
Democratic National Committee (“DNC”), respectively. These assertions, 
however, were previously advanced in MURs 4987 and 5004. In those 
MURs, the Commission found no reason to believe that the CPD had violated 
the Act, and in subsequent 437g(a)(8) dismissal suits brought by the MUR 
4987 and 5004 complainants, courts found for the Commission. [footnote 
omitted with subsequent judicial history affirming FECI. Complainants’ first 
argument, therefore, should be rejected. 

Second, Open Debates asserts that CPD does not use “pre-established objective” 
candidate selection criteria as required by 11 C.F.R. $1 10.13 to determine which candidates may 
participate in its debates. Again, Open Debates either does not realize, or hopes the FEC will not 
realize, that this same charge has been considered and rejected by the FEC on more than one 
occasion. Most notably, in MURs 4987 and 5004 referred to above, complainants made the 
same charge with respect to CPD’s candidate selection criteria for the 2000 debates (which, as 
discussed below, are the same as those to be used in 2004). The FEC’s General Counsel, in his 
First Report, concluded “CPD’s criteria for participation in the candidate debates appear to be 
pre-established, objective criteria as required by 11 C.F.R. $1 10.13(c), and not designed to result 
in the selection of certain pre-chosen participants.” Id. at 15. See also MUR 5207 (accord as to 
2000 Criteria ) (attached as Ex. 13), and MURs 445 1 and 4473 (finding CPD’s 1996 Nonpartisan 
Candidate Selection Criteria to be “pre-established and objective”) (attached hereto as Ex. 12). 

Third, Open Debates asserts that the CPD has not actually employed its published 
candidate selection criteria to determine debate participants but, instead, has allowed the major 
party nominees to make those decisions. This proposition is simply fiivolous in light of the 
wholly-transparent, “fifteen percent standard” applied by the CPD in 2000, which will also be 
applied in 2004. Simply stated, everyone in America who is so inclined is equally able to apply 
the criteria based on published poll results. 

As to prior election cycles, particularly 1996, when the CPD applied a multi-faceted 
approach to determining whether a candidate had achieved a sufficient level of electoral support 
to warrant an invitation, the FEC already has rejected the very claim Open Debates advances 
again here. In MURs 4451 and 4473, involving complaints filed by The Natural Law Party and 
Perot ’96, Inc., the FEC, after reviewing the same evidence relied upon here by Open Debates, 
rejected the claim that the CPD made its candidate selection decisions based on the instructions 
of the ClintodGore and the DoleKemp Committees. See Statement of Reasons, Ex. 12 at p. 1 1 
(“There certainly is no credible evidence to suggest the CPD acted upon the instructions of the 
[Clinton and Dole] campaigns to exclude Perot”). These same baseless charges were repeated, 
and rejected by the FEC, in MURs 4987 and 5004. 
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11. BACKGROUND: THE COMMISSION ON PRESIDENTIAL DEBATES 

Although we realize the FEC may now be quite familiar with the background of the CPD, 
we review that background briefly below. 

The 1984 presidential election campaign focused national attention on the role of debates 
in the electoral process. Specifically, although face-to-face debates between the leading 
presidential candidates ultimately were held in 1984, they were hastily arranged, virtually at the 
last minute, after an extended period of sporadic negotiations between representatives of the 
nominees of the Republicans and Democrats, President Ronald Reagan, and former Vice- 
President Walter Mondale. The ultimate decision to hold debates during the 1976 and 1980 
general election campaigns followed a similar flurry of eleventh-hour negotiations among the 
leading candidates. In 1964, 1968 and 1972, jockeying by the candidates resulted in no 
presidential debates at all during the general election campaign. Thus, the 1984 experience 
reinforced a mounting concern that, in any given election, voters could be deprived of the 
opportunity to observe a debate among the leading candidates for President? 

Following the 1 984 election, therefore, two distinguished national organizations, &e 
Georgetown University Center for Strategic and International Studies and the Harvard University 
Institute of Politics, conducted separate, detailed studies of the presidential election process 
generally, and of the role of debates in that process specifically. The reports produced by these 
two independent inquiries found, inter alia, that: (1) debates are an integral and enhancing part 
of the process for selecting presidential candidates; (2) American voters expect debates between 
the leading candidates for President; and (3) debates among those candidates should become 
institutionalized as a permanent part of the electoral process. Both the Georgetown and-Harvard 
reports recommended that the two major political parties endorse a mechanism designed to 
ensure, to the greatest extent possible, that presidential debates between the leading candidates 
be made a permanent part of the electoral process. Ex. 1, Brown Declaration, flfi 9-10. 

In response to the Harvard and Georgetown studies, the then-chairmen of the Democratic 
and Republican National Committees jointly supported creation of the independent CPD. Ex. 1, 
Brown Declaration, T[n 9-1 1. The CPD was incorporated in the District of Columbia on February 
19, 1987, as a private, not-for-profit corporation to “organize, manage, produce, publicize and 
support debates for the candidates for President of the United States.” Id. T[ 3. The CPD has 
been granted tax-exempt status by the Internal Revenue Service under 6 501(c)(3) of the Internal 
Revenue Code. Id. 

See generally N. Minow & C. Sloan, For Great Debates 21-39 (1987); Commission on 
National Elections, Electing the President: A Program for Reform 41-42 (R.E. Hunter ed. 1986); 
Swerdlow, The Strange -- and Sometimes Surprising -- History of Presidential Debates in 
America, in Presidential Debates 1988 and Beyond 10-16 (J. Swerdlow ed. 1987). 
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The CPD Board of Directors is jointly chaired by two distinguished civic leaders, Frank 
J. Fahrenkopf, Jr. and Paul G. Kirk, Jr. 
chairmen of the Democratic National Committee (DNC) and Republican National Committee 
(RNC), respectively, at the time the CPD was formed, they have not held those positions for many 
years. Id. 71 1. Indeed, Mr. Kirk’s term as chairman of the DNC ended in 1989, as did Mr. 
Fahrenkopf s term as chairman of the RNC. 
DNC and eight chairmen of the RNC. Id. None of those eighteen individuals has had held any 
position with the CPD. Id. In fact, no CPD board member is an officer of either the DNC or RNC. 
- Id. The CPD’s Board members come from a variety of backgrounds, and while some are identified 
in one fashion or another with one or the other of the major parties (as are most civic leaders in this 
country), that certainly is not the case for all of the CPD Board members. Id. See also Ex. 7, 
Ridings Declaration, 7 1. 

7 6. While Messrs. Kirk and Fahrenkopf served as 

Since then, there have been ten chairmen of the 

The CPD receives no funding from the government or any political party. Id. 7 5.  The 
CPD obtains the funds required to produce its debates every four years and to support its ongoing 
voter education activities fiom the communities that host the debates and, to a lesser extent, fiom 
corporate, foundation and private donors. Id. The donors have no input into the management of 
any of the CPD’s activities and have no input into the process by which the CPD-selects debate 
participants. Id. 

The CPD sponsored two presidential debates in 1988, id. 7 18; three presidential debates 
and one vice presidential debate in 1992, id. 7 21; two presidential debates and one vice 
presidential debate in 1996, j& 7 27, and three presidential and one vice presidential debates in 
2000, id. 7 36. 

In connection with the 2004 general election campaign, the CPD has formulated and 
announced plans to sponsor three presidential debates and one vice presidential debate. Id. 
77 38-39. The CPD’s debates have been viewed by tens of millions of Americans, and have 
served a valuable voter-education function. Id. 7 4. In addition, the CPD has undertaken a 
number of broad-based, nonpartisan voter education projects designed to enhance the educational 
value of the debates themselves, and is presently planning a number of projects designed to 
increase the educational value of the debates in 2004. Id. 7 43. 

We review additional aspects of the CPD’s history and operations below, in the course of 
responding to Open Debates’ principal charges. 

111. THE CPD’S SPONSORSHIP OF PRESIDENTIAL DEBATES COMPLIES 
FULLY WITH FEC REGULATIONS 

In general, corporations are prohibited fiom making “contributions” or “expenditures,” as 
defined in the Federal Election Campaign Act of 197 1, as amended, (the “Act”), in connection 
with federal elections. See 2 U.S.C. 0 441b(a); see also 11 C.F.R. 5 114.2(b). Pursuant to 11 
C.F.R. 6 100.7(b)(21), however, “[flunds provided to defray costs incurred in staging candidate 
debates” in accordance with relevant regulations are exempt from the Act’s definition of 
“contributions.” Under 11 C.F.R. 6 110.13(a), “nonprofit organizations described in 26 U.S.C. 
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501(c)(3) or (c)(4) and which do not endorse, support or oppose political candidates or political 
parties may stage nonpartisan candidate debates in accordance with this section and 11 C.F.R. 
114.4(0.” Pursuant to 11 C.F.R. 9 114.4(f), a nonprofit organization of th is  type “may use its 
own f h d s  and may accept f h d s  donated by corporations . . . to defiay costs incurred in staging 
debates held in accordance with 1 1 C.F.R. 1 10.13 .” 

A. The CPD is a Proper Staging Organization 

First, Open Debates charges that CPD is not a proper “staging organization” under 11 
C.F.R. 0 110.13(a) because, according to Open Debates, the CPD does “endorse, support or 
oppose political candidates or political parties.” To support this assertion, Open Debates relies 
heavily on isolated statements -- some dating back twenty years -- made by a variety of people, 
many of whom have never held any position with the CPD, to support the proposition that the 
CPD was formed for bipartisan rather than nonpartisan purposes. These very attacks against the 
CPD have been repeated routinely since the late 1 9 8 0 ’ ~ ~  and they have been rejected more than 
once by the FEC as not bearing on whether the CPD is a proper staging organization! 

CPD certainly acknowledges its origins, as already reviewed above and-in &e agached 
Declarations, and the fact that prior to the time it began its operations in earnest, there were 
isolated references to the CPD as a “bipartisan effort” by those involved in the effort to ensure 
that presidential debates take place. In context, however, such references spoke only to the efforts 
of the CPD’s founders to ensure that it was not controlled by any one political party, not an effort by 
the two major parties to control the CPD’s operations or to exclude debate participation by non- 
major party candidates in CPD-sponsored debates. And while it most assuredly is true thas the 
CPD’s creation was enthusiastically supported by the then-chairmen of the major parties, the CPD 
was formed as a separate and independent corporation. Most importantly, claims based on 
statements of almost twenty years ago ignore the CPD’s history of scrupulously establishing and 
applying nonpartisan criteria for the selection of participants in its debates. Ex. 1 , Brown 
Declaration, passim. 

Secund, the Open Debates complaint includes a number of purported quotes &om 
interviews conducted by the draftsman of the Open Debates complaint, George Farah, who is the 
Executive Director of Open Debates. To the extent these unverified quotes are attributed to 
individuals who have not held any position with the CPD, such as officials with various campaign 

To the extent Open Debates seeks to have any civil fine, penalty or forfeiture imposed on 
the CPD through an action by the FEC under 2 U.S.C. tj 437g for alleged violations the Federal 
Election Campaign Act, such claims are barred by the applicable statute of limitations for all 
events occurring prior to five years before the filing of the complaint. 28 U.S.C. 6 2462; 
FEC v. Christian Coalition, 965 F. Supp. 66,71 (D.D.C. 1997). Numerous allegations contained 
in Open Debates’ administrative complaint in this action refer to events that occurred or 
statements made more than five years ago, including some events and statements from nearly 
twenty years ago. 
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organizations, those individuals simply were not privy to the CPD’s decisionmaking processes, as is 
suggested by the conclusory nature of the quotes. Indeed, the FEC considered similar statements by 
campaign officials in MURs 445 1 and 4473 and rejected them as not providing credible evidence as 
to the CPD’s internal decisionmaking process. See Statement of Reasons at 11 (attached as Ex. 12). 

In the complaint, Mr. Farah also has included quotes attributed to various individuals who 
serve on the CPD’s Board of Directors, or who have in the past served on the CPD Board. 
Mr. Farah relies on these selective quotes in an effort to support his thesis that the CPD has 
conducted itself as a bipartisan rather than a nonpartisan organization. Attached hereto are the 
sworn Declarations of each of these people: Alan Simpson, former Senator from Wyoming and 
current Member of the CPD Board of Directors (attached as Ex. 2); Newton Minow, former 
Chairman of the Federal Communications Commission and current Member of the CPD Board 
of Directors (attached as Ex. 3); Barbara Vucanovich, former Member of Congress and former 
Member of the CPD Board of Directors (attached as Ex. 4); John Lewis, Member of Congress 
and current Member of the CPD Board of Directors (attached as Ex. 5); and David Norcross, 
Washington, D.C. attorney and former Member of the CPD Board of Directors (attached as 
Ex. 6). In their sworn Declarations, these individuals state that to the extent that they even recall 
being interviewed by Mr. Farah, they are certain he did not disclose that his purpase was to press a 
claim against the CPD and, most importantly, that Mr. Farah’s selective attribution of various 
statements to them misrepresents their views. To a person, these individuals testie that the CPD’s 
approach to issues involving the adoption and application of candidate selection criteria has been at 
all times fair, reasonable, nonpartisan and based wholly on a good faith application of the CPD’s 
published candidate selection criterion. 

c 

Third, the Open Debates complaint claims -- as if it were newly-discovered -- another well 
known fact: that the major party nominees negotiate directly with one another concerning various 
aspects of the debates. Open Debates cites this as evidence that the CPD is not a proper “staging 
organization.” In this effort, Open Debates erroneously alleges that “The CPD approach - 
accepting unilaterally imposed and secret instructions fiom the major party campaigns -drastically 
differs from the practices of previous sponsors.” Complaint at 8. Thus, claims Open Debates, the 
CPD “implements the shared demands of the major party candidates,” and in so doing demonstrates 
clear “support” for those candidates and “opposition” to nonmajor party candidates. a. 

A few points are important to refuting this claim. 

As an initial matter, it historically has been the case that the candidate participants in high- 
stakes debates have negotiated directly regarding various aspects of those debates. It was true for 
the Lincoln-Douglas debates, it was true for the Kennedy-Nixon debates, and it was true for 
presidential debates sponsored by the League of Women Voters? The fact that such negotiations 
have continued in the years in which the CPD has sponsored debates is not, in and of itself, 

See S.Kraus, Televised Presidential Debates and Public Policv (1988) at 29-72 (attached 
as Ex. 14). See also Ex. 1, Brown Decl. at 741. 



THOMPSON, LOSS & B GE, LLP 

Lawrence H. Norton, Esq. 
March 30,2004 
Page 8 

particularly significant or, given the importance of the debates to the candidates participating, 
particularly surprising. 

Moreover, a careful review of the 1992 and 1996 Memoranda of Understanding attached to 
the Open Debates Complaint reveals that - the issue of nonmajor party candidate participation aside 
for the moment -- there is nothing in those agreements that bears on the suitability of the CPD as a 
“staging organization.” The agreements, as one would expect, go to great lengths to ensure that no 
one debate participant is favored over another. What is most striking, though, and Open Debates, of 
course, mentions it not at all, is the near complete agreement by the major party nominees, as 
reflected in the Memoranda of Understanding, to debate on the terms previously publicly announced 
by the CPD long before the major party nominees were even known. See Ex. 1, Brown Decl. at 
741. 

Finally, Open Debates asserts that the 1992 and 1996 Memoranda of Understanding 
attached to the Open Debates Complaint support their assertion that the major party nominees and 
not the CPD have in the past determined candidate selection issues. Although Open Debates may 
wish it were otherwise, this charge does not become true through mere repetition. What the major 
party nominees choose to put in agreements to which the CPD is not a party in no-way binds-the 
CPD and it does not constitute evidence of the CPD’s actual decisionmaking process. In 
Section II1.C. of this response, below, we will review the CPD’s actual decisionmaking process with 
respect to candidate selection in prior election cycles. 

B. The CPD’s Published Selection Criteria Comply Fully with F’EC Regulations 

Open Debates asserts that the CPD’s published candidate selection criteria in connection 
with previous election cycles have not complied with the FEC’s regulations. Those regulations, 
found at 11 C.F.R. 0 110.13 (c), as amended in 1995, provide in pertinent part as follows: 

Criteria for candidate selection. For all debates, staging organization(s) 
must use pre-established objective criteria to determine which candidates 
may participate in a debate. For general election debates, staging 
organization(s) shall not use nomination by a particular political party as the 
sole objective criterion to determine whether to include a candidate in a 
debate. 

Once again, Open Debates presents its challenge as if it has not already been carefully 
considered, and flatly rejected, by the FEC, but it has been -- more than once. In light of the fact 
that these issues have been fully presented to and resolved by the FEC on multiple occasions, we 
simply note as follows. 

First, the CPD has gone to great lengths in the adoption and application of its candidate 
selection criteria to ensure that it has been in full compliance with FEC regulations. We provide 
a detailed discussion of the criteria, their evolution over time and the rationale behind the criteria 
in the attached Declarations of Janet Brown (Ex. 1) and CPD Board Member Dorothy Ridings 
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(Ex. 7). This same information has been presented previously by the CPD to the FEC and has 
been discussed in prior FEC Statements of Reasons and General Counsel reports. 

Second, in MURs 4451 and 4473, the FEC considered and discussed at length the multi- 
faceted selection criteria employed by the CPD in 1996 (and also in 1988 and 1992). The FEC 
concluded that: “The CPD debate criteria contain exactly the sort of structure and objectivity the 
Commission had in mind when it approved the debate regulations in 1995.” See Statement of 
Reasons at 7, attached as Ex. 12. 

Third, in MURs 4987 and 5004, the FEC unanimously rejected an attack on CPD’s 
candidate selection criteria for 2000. A copy of the First General Counsel’s Report on those 
matters is attached as Ex. 8. In that report, which includes a detailed review and discussion of 
the issues presented, the General Counsel concluded (1) “the CPD satisfies the requirement of a 
staging organization that it not endorse, support or oppose political candidates or political 
parties,” and (2) “CPD’s criteria for participation in the candidate debates appear to be pre- 
established, objective criteria as required by 1 1 C.F.R. 9 1 lO.l3(c), and not designed to result in 
the selection of certain pre-chosen participants.” Id. at 15. The Report explained: 

- - -  . - _  - -_ 

It should be noted that the CPD used a different set of candidate selection criteria 
for the 1996 debates than it has proposed for the 2000 debates. However, the 
CPD’s candidate selection criteria for 2000 appear to be even more objective than 
the 1996 criteria. In 1996, the CPD’s candidate selection criteria were: (1) 
evidence of national organization; (2) signs of national newsworthiness and 
competitiveness; and (3) indicators of national enthusiasm or concern. With - 
respect to signs of national newsworthiness and competitiveness, the CPD listed 
factors, such as the professional opinions of Washington bureau chiefs of major 
newspapers, news magazines and broadcast networks; the opinions of 
professional campaign managers and pollsters not employed by the candidates; 
the opinions of representative political scientists specializing in electoral politics; 
a comparison of the level of coverage on front pages of newspapers and exposure 
on network telecasts; and published views of prominent political commentators. 
The CPD’ s candidate selection criteria for 2000, which consist of constitutional 
eligibility, ballot access, and a level of electoral support of 15% of the national 
electorate based upon the average of polls conducted by five major polling 
organizations, appear to be relatively easier to determine which candidates will 
qualify, and appear to be even more objective than the 1996 candidate selection 
criteria. Given this, and the fact that the Commission did not find a problem with 
the 1996 criteria, it appears that the CPD’s candidate selection criteria for 
participation in the 2000 general election debates are in accordance with the 
requirements of 1 1  C.F.R. 0 110.13. 

The FEC’s decision in MURs 4987 and 5004 finding no reason to believe a violation had 
occurred was affirmed by both the United States District Court for the District of Columbia and 
the United States Court of Appeals for the District of Columbia Circuit. See Buchanan v. 
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Federal Election Comm’n, 112 F. Supp. 2d 58,2000 U.S. Dist. LEXIS 13448 (D.D.C. Sept. 14, 
2000), aff d, No. 00-5337 (D.C. Cir. Sept. 29,2000), Natural Law Party of the United States of 
America v. Federal Election Comm’n, Civ. Action No. OOCV02138 (D.D.C. Sept. 21,2000), 
affd, No. 00-5338 (D.C. Cir. Sept. 29,2000). 

The CPD has announced the adoption of its nonpartisan candidate selection criteria for 
2004. Ex. 1 , Brown Decl. at fi 38 . Those criteria are the same as those employed in 2000, 
which the FEC already has found comply with the FEC’s applicable regulations. Id. In short, 
the Open Debates complaint presents no new issue to be decided with respect to whether the 
CPD’s candidate selection criteria comply with FEC regulations. 

C. CPD Applies and Relies Upon its Published Candidate Selection Criteria 

Open Debates concludes its complaint by contending (again): “The major party candidates - 
not the Advisory Committee or 15 percent threshold - determined who would or would not 
participate in CPD-sponsored general election debates.” Complaint at 12. These allegations, are 
not new, are wholly without merit and already have been rejected by the FEC. 

- .. - . _  - - - -  

First, the allegation that participation in the 2000 debates was determined by the major party 
nominees rather than the wholly-transparent fifteen percent threshold set forth in the CPD’s 
published criteria is nonsensical. There can be no dispute that no candidate other than those actually 
invited to debate in 2000 satisfied the criteria. 

Second, with respect to the 1992 and 1996 debates, Open Debates strings together snippets 
of information and statements by persons not directly involved in the CPD’s decisionmaking 
process to support its claim that the major party nominees, not the CPD, determined whether Ross 
Perot qualified for inclusion in those debates under the CPD’s publicly announced candidate 
selection criteria. This supposition by Open Debates is wholly dependent on its erroneous and 
cynical assumption that if the major party nominees addressed the issue of participation in their 
memoranda of understanding, the CPD Advisory Committee and Board of Directors necessarily 
then abdicated their duty independently to apply the CPD’s published selection criteria. 

Open Debates’ allegations are as wrong as they are unfair to the distinguished men and 
women who serve and have served, on a volunteer basis, as members of the CPD’s Advisory 
Committee and Board. CPD submits with this response the Declaration of its Executive Director, 
Janet H. Brown, which sets forth in detail, under oath and based on direct knowledge, the CPD’s 
actual decisionmaking process with respect to both the 1992 and 1996 debates. Ex. 1. Those 
decisions were made based on a good faith application of the CPD’s published nonpartisan 
candidate selection criteria. See also Declarations of CPD Directors N. Minow (1992 and 1996 
debates) (Ex. 3)’ B. Vucanavich (1992 and 1996 debates) (Ex. 4), J. Lewis (1996 debates) (Ex. 5), 
and D. Norcross (1992 debates) (Ex. 6). 
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Moreover, the FEC rejected these same allegations when advanced in the 1996 MUR 
Complaints. 

Absent specific evidence of a controlling role in excluding Mr. Perot, the 
fact the Committees may have discussed the effect of Mr. Perot’s 
participation on their campaigns is without legal consequence. There 
certainly is no credible evidence to suggest the CPD acted upon the 
instructions of the two campaigns to exclude Mr. Perot. To the contrary, it 
appears one of the campaigns wanted to include Mr. Perot in the debate. . . . 
In fact, CPD’s ultimate decision to exclude Mr. Perot (and others) only 
corroborates the absence to any plot to equally benefit the Republican and 
Democratic nominees to the exclusion of all others. 

Statement of Reasons at 1 1. 

Third, with respect to 2000, although Open Debates vigorously accuses the CPD of not 
having applied its published “fifteen percent” criterion when making candidate participation 
detenninations, it does not actually contend, as it cannot, either that any candidate-wh-o satisfied the 
criteria was not invited or that the candidates who were invited did not satisfy the criteria. Rather, 
and tellingly, Open Debates in its complaint cites solely an “anonymous interview with George 
Farah,” Open Debates’ Executive Director, for the proposition that the major party nominees 
dictated candidate selection decisions to the CPD. The Complaint cites the “anonymous interview” 
for the following accusatory statement: 

The 2000 ‘Memorandum of Understanding’ stipulated that the participants in the 
presidential debates would be A1 Gore and George W. Bush, and the CPD sponsored 
three general election debates that included only A1 Gore and George W. Bush. 

Here, the fallacious nature of Open Debates’ allegations is laid bare. As an initial matter, 
the CPD’s streamlined criteria adopted for 2000 (and 2004) are wholly transparent in application 
precisely to avoid uncertainty about the application process and baseless allegations about that 
process. Under the 2000 criteria, there really is not room for a good faith attack on the application 
of the criteria. 

In fact, the information cited to “anonymous” by Open Debates is demonstrably wrong. 
Attached to the Declaration of Janet H. Brown, is a true and complete copy of the September 28, 
2000, Mly executed Memorandm of Understanding between the campaigns of A1 Gore and 
George W. Bush. Brown Decl. at 742. Section 2, Sponsorship, of this Agreement states the exact 
opposite of what Open Debates contends. The Agreement states that the CPD’s published selection 
criteria shall govern candidate selection: 
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The two campaigns will participate in four debates sponsored by the Commission on 
Presidential (“Commission”) or if the Commission declines, another entity. The parties 
agree that the Commission’s Nonpartisan Selection Criteria for 2000 General Election 
Debate Pa&*c@ation shall apply to determining the candidates to be invited to participate 
in these debates. (Emphasis supplied) 

Open Debates could hardly have it more wrong. 

* * * 

For the foregoing reasons, the Complaint filed by Open Debates fails to set forth reason 
to believe a violation of the Act has occurred and should be dismissed on that ground. 

Respectfully submitted, 

& JUDGE, L.L.P. 

- - -  - .  

Attachments 
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BEFORE THE FEDERAL ELECTION COMMISSION 

In the Matter of 

The Commission on Presidential Debates 1 
MUR 5414 

DECLARATION OF JANET H. BROWN 

I, Janet H. Brown, Executive Director of the Commission on Presidential Debates 

("CPD"), give this declaration based on personal knowledge. 

Backeround 

1. I have been the Executive Director of the CPD since March 1987. Under the 

supervision of the Board of Directors, I am primarily responsible for planning-and - 

organizing the debates the CPD intends to sponsor in 2004, as I have been in 1988, 1992, 

1996 and 2000. 

2. Prior to serving as Executive Director of the CPD, I served on the staffs of 

the late Ambassador Elliot Richardson and former U.S. Senator John Danforth. 

Additionally, I have held appointments at the White House Domestic Council and the 

Office of Management and Budget. I am a graduate of Williams College and have a 

master's degree in public administration fiom Harvard University. 

3. The CPD is a private, nonpartisan, not-for-profit corporation dedicated solely 

to the sponsorship of general election presidential and vice presidential debates and related 

voter education hct ions.  The CPD was organized in February 1987, under the laws of the 

District of Columbia, and has its sole office in the District of Columbia. CPD's Articles of 

Incorporation identify its purpose as Itto organize, manage, produce, publicize and support 

debates for the candidates for President of United States . . .I' The CPD has been granted 
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tax-exempt status by the Internal Revenue Service under §501(c)(3) of the Internal 

Revenue Code. Consistent with its §501(c)(3) status, the CPD makes no assessment of the 

merits of any candidate's or party's views, and does not advocate or oppose the election of 

any candidate or party. 

4. The CPD has sponsored presidential and vice presidential debates in 1988, 

1992, 1996 and 2000. The CPD's debates have been viewed by tens of millions of 

Americans and have served a valuable voter education function. Prior to CPD's 

sponsorship in 1988, televised presidential debates were produced in only four general 

election years: by the networks in 1960, and by the non-profit League of Women Voters in 

1976, 1980, and 1984. No televised presidential debates were held in the general elections 

in 1964,1968 or 1972. - -  - - - -  

5. The CPD receives no government funding; nor does it receive funds fiom 

any political party. The CPD obtains the f h d s  to produce its debates from the universities 

and communities that host the debates, and it relies on corporate, foundation and private 
P 

donations to augment contributions fiom the debate hosts and to support the CPD's 

ongoing voter education activities. None of CPD's donors has sought or had any input 

whatsoever in the promulgation of CPD's candidate selection criteria, in the selection of 

debate participants, or in any other substantive aspect of the debates. 

6. The CPD has an eleven-member, all volunteer Board of Directors ("CPD 

Board"). The Co-Chairmen of the CPD Board, Frank J. Fahrenkopf, Jr. and Paul G. Kirk, Jr., 

each are distinguished civic leaders with extensive records of public service. Mr. Fahrenkopf 

has served as Co-Chairman of the Rivlin Commission, which investigated and reported on the 

government of the District of Columbia, was a founder of the National Endowment for 

Democracy, was a member of the ABA-sponsored judicial education center for federal and 
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state judges, 'and was the Chairman of the American Bar Association's Coalition for Justice, a 

group coordinating the ABA's initiative to improve the American system of justice. Mr. 

Fahrenkopf also serves on the Board of Trustees of the E. L. Wiegand Foundation and is a 

member of the Greater Washington Board of Trade, the Economic Club of Washington and 

the Federal City Council. Mr. Kirk has served as the Co-Chairman of the National 

StudentParent Mock Election and on numerous civic and corporate boards. Mr. Kirk 

currently is the Chairman of the Board of Directors of the John F. Kennedy Library 

Foundation and is Of Counsel to the law firm of Sullivan & Worcester, LLP of Boston, 

Massachusetts. 

7. The remaining current members of the CPD Board are: 

- - -  - 
Howard G. Buffett, Chairman of the Howard G. Buffet Foundation. - 

John C. Danforth, Lawyer and Partner, Bryan Cave LLP; Retired U.S. Senator from 
Missouri. 

The Honorable Jennifer Dum, Member of the U.S. House of Representatives from 
Washington. 

Antonia Hernandez, CEO, California Community Foundation. 
P 

Caroline Kennedy, Author. 

Newton Minow, Lawyer, Sidley Austin, Brown & Wood, LLP; former Chairman of 
the Federal Communications Commission. 

Dorothy Ridings, President and CEO of the Council on Foundations; former 
President, League of Women Voters. 

J 

H. Patrick Swygert, President, Howard University 

Alan Simpson, Retired Senator from Wyoming. 

8. Former Presidents Gerald Ford, Jimmy Carter, Ronald Reagan and Bill 

Clinton serve as Honorary Co-Chairmen of CPD. 
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History of the Commission on Presidential Debates 

9. CPD was organized in response to the recommendations of two separate 

studies on presidential elections and debates: (1) the April 1986 Final Report of the 

Commission on National Elections, entitled Electing the President: A Promam for Refokn, 

a nine-month study of presidential elections by a distinguished group of news executives, 

elected officials, business people, political consultants, and lawyers conducted under the 

auspices of the Georgetown University Center for Strategic and International Studies, and 

(2) the Theodore H. White Conference on Presidential Debates held in March 1986 at the 

Harvard Institute of Politics and chaired by Newton Minow, former chairman of the 

Federal Communications Commission. 

10. Both of those studies underscored the importance presidential debates had 
- -.- - -  

assumed in American electoral politics. Rather than permit the existence of debates to turn 

on the vagaries of each election, the studies recommended that the debates be 

“institutionalized.” More specifically, both studies recommended that the two major 

political parties create a mechanism designed to ensure, to the greatest extent possible, that 

debates become a permanent and integral part of the presidential election process. 

Frank J. Fahrenkopf, Jr. and Paul G. Kirk, Jr., then-chairmen of the 11. 

Republican National Committee (“RNC”) and Democratic National Committee (“DNC”) 

respectively, responded by initiating CPD as a not-for-profit corporation separate and apart 

from their party organizations. While Messrs. Kirk and Fahrenkopf served as the chairs of 

the major national party committees at the time CPD was formed, they no longer do so. 

Indeed, since Mr. Fahrenkopf stepped down as RNC chair, in 1989, there have been eight 

subsequent RNC chairmen; none has held any position with the CPD. Similarly, since 

Mr. Kirk stepped down as chairman of the DNC, there have been ten subsequent chairman; 
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none has held any position with the CPD. No CPD Board member is an officer of the 

Democratic or Republican National Committee. Although some CPD Board members, like 

the majority of this country's civic leaders, identify with the Republican or Democratic 

Party, that certainly is not the case with every Board member. For example, I am not 

aware of what party, if any, Board members Dorothy Ridings or Howard Buffett would 

identify with if asked. 

1988: The CPD Successfully Launches Its First Debates 

12. On July 7,1987, over one year prior to the sponsorship of the CPD's first 

debates, CPD formed an advisory panel of distinguished Americans, including individuals 

not affiliated with any party, in order to provide guidance to CPD with respect to several 

areas, including non-maj or party candidate participation in CPD-sponsored debates. From 

virtually the beginning of CPD's operations, CPD's Board recognized that, although the 
-..- - --  

leading contenders for the offices of President and Vice President of the United States 

historically have come fiom the major parties, CPD's educational mission would be 

fiuthered by developing criteria by which to identify any non-major party candidate who, 

in a particular election year, was a leading candidate for the office of President or Vice 

President of the United States, and to whom an invitation should be extended to participate 

in one or more CPD-sponsored debate. 

13. The individuals serving on that advisory panel (and their then-current 

principal affiliation) included: 

Charles Benton, Chairman, Public Media Inc.; 

Ambassador Holland Coors, 1987 Year of the Americas; 

Marian Wright Edelman, President, Children's Defense Fund; 

Mary Hatwood Futrell, 

Carla A. Hills, Partner, 

President, National Education Association; 

Weil, Gotshall & Manges; 
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Barbara Jordan, Professor, LBJ School of Public Affairs, University of Texas; 

Melvin Laird, Senior Counselor, Readers' Digest; 

Ambassador Carol Laise; 

William Leonard, former President, CBS News; 

Kate Rand Lloyd, Managing Editor, Working Woman Magazine; 

Newton Minow, Partner, Sidley & Austin; 

Richard Neustadt, Professor, Kennedy School of Government, Harvard University; 

Ed Ney, Vice Chairman, Paine Webber Inc.; 

Paul H. ONeill, Chairman and Chief Executive Officer, Aluminum Company of 
America; 

Nelson W. Polsby, Professor, University of California at Berkeley; 

Jody Powell, Chairman and Chief Executive Oficer, Ogilvy & Mather Public 
Affairs; 

Murray Rossant, Director, Twentieth Century Fund; 

- -  - -  - .- 

Jill Ruckelshaus, director of various non-profit entities; 

Lawrence Spivak, former Producer and Moderator, "Meet the Press"; 

Robert Strauss, Partner, Akin, Gump, Strauss, Hauer & Feld; 

Richard Thornburgh, Director, Institute of Politics, Harvard University; 

Marietta Tree, Chairman, Citizen's Committee for New York City; 

Anne Wexler, Chairman, Wexler, Reynolds, Harrison & Schule; and 

Mrs. Jim Wright. 

14. The advisory panel convened in Washindon on October 1,1987 to discuss 

the issues of its mandate, including the candidate selection criteria, after which the CPD 

Board appointed a subcommittee of the advisory panel, headed by the now-late Professor 

Richard Neustadt of the Kennedy School of Government, Harvard University, to draw on 

the deliberations and develop nonpartisan criteria for the identification r of appropriate third- 

party candidates to participate in CPD sponsored debates. 
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15. On November 20, 1987, Professor Neustadt's subcommittee recommended to 

the CPD Board the adoption of specific nonpartisan candidate selection criteria intended to 

identify those candidates other than the nominees of the major parties with a realistic 

chance of becoming President or Vice President of the United States. The Neustadt 

subcommittee reported that the adoption and application of such criteria would help ensure 

that the primary educational purpose of the CPD -- to ensure that future Presidents and 

Vice Presidents of the United States are elected after the voters have had an opportunity to 

hear them debate their principal rivals -- would be fulfilled. 

16. While the 1987 candidate selection criteria themselves were quite detailed, 

they included a review of three types of factors: (1) evidence of national organization; 

(2) signs of national newsworthiness and competitiveness, and (3) indicators of - national -.- 

public enthusiasm or concern, to determine whether a candidate had a realistic chance of 

election. 

17. On February 4, 1988, the CPD Board unanimously adopted the selection 

criteria proposed by Professor Neustadt's subkommittee. The sole objective of the criteria 

adopted by the CPD in 1988 was to structure the CPD debates so as to fiather the 

nonpartisan educational purpose of those debates, while at the same time complying fully 

with applicable law. An Advisory Committee to the CPD Board, chaired by Professor 

Neustadt, was created for the purpose of applying the 1988 candidate selection , I  criteria to 

the facts and circumstances of the 1988 campaign. 

18. Professor Neustadt's Advisory Committee met in advance of the debates and 

carefully applied the candidate selection criteria to the facts and circumstances of the 1988 

campaign. The Advisory Committee unanimously concluded that no non-major party 

candidate satisfied the criteria and, accordingly, the Advisory Committee recommended to 
I 
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the CPD Board that no non-major party candidate be extended an invitation to participate 

in the CPD’s 1988 debates. The CPD Board of Directors, after carefully considering the 

Advisory Committee’s recommendation, the criteria and the facts and circumstances of the 
/ 

1988 campaign, voted unanimously to accept the Advisory Committee’s recommendation. 

Thereafter, the CPD successfully produced three presidential debates between 

Vice President Bush and Governor Dukakis and one vice presidential debate between 

Senator Bentsen and Senator Quayle. 

1992: The CPD’s Debates Include Three Candidates 

19. On or about January 16,1992, the CPD Board requested that the Advisory 

Committee, again chaired by Professor Neustadt, assist the CPD in promulgating 

nonpartisan candidate selection criteria in connection with the 1992 election. Pursuant to 

the Advisory Committee’s recommendation, the CPD Board adopted substantially the same ’ 

!? 
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selection criteria used in 1988; with minor technical changes. 

20. The 1992 Advisory Committee, consisting of Professor Neustadt; Professor 

Diana Carlin of the University of Kansas; Dorothy Ridings, Publisher and President of the 

Bradenton Herald and former President of the League of Women Voters; Kenneth 

Thompson, Director of the Miller Center, University of Virginia; and Eddie Williams, 

President, Joint Center for Political and Economic Studies, met on September 9, 1992 to 

apply the candidate selection criteria to the 1 00-plus declared presidential candidates 

seeking election in 1992. At that time, it was the unanimous conclusion of the 1992 

Advisory Committee that no non-major party candidate then seeking election had a 

realistic chance in 1992 of becoming the next President of the United States. Ross Perot, 

who had withdrawn fiom the race in July 1992, was not a candidate for President at the 

time of this determination. 
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21. On October 5,1992, the Advisory Committee reconvened at the request of 

..i 

1 la ;  

the CPD Board to update its application of the 1992 criteria to include subsequent 

developments, including Ross Perot's October 1 , 1992 reentry into the campaign. The 

Advisory Committee concluded that Mr. Perot satisfied the selection criteria, and based on 

that recommendation, the CPD Board extended invitations to Mr. Perot and his running 

mate, Admiral James B. Stockdale, to participate in its first two 1992 debates. When it 

became clear that the debate schedule -- four debates in eight days -- would prevent any 

meaninghl reapplication of the selection criteria, the CPD extended its original 

recommendation that the Perot/Stockdale campaign participate in two debates to all four 

debates. See October 6 and 7, 1992 letters (attached at Tab A). Thereafter, the CPD 

produced three presidential debates involving President Bush, Governor Clinton, - - -  and- . - 

Mr. Perot, and one vice presidential debate between Vice President Quayle, Senator Gore, 

and Admiral Stockdale. 
a 

22. When the Advisory Committee applied the 1992 criteria to Mr. Perot, it 

faced the unprecedented situation in which a candidate, whose standing in the polls had 

been approximately 40%, had withdrawn from the race, but then rejoined the campaign 

shortly before the debates, with unlimited f h d s  to spend on television campaigning. The 

Advisory Committee found that it was unable to predict the consequences of that 

combination, but agreed that Mr. Perot had a chance of election if he did well enough that 

no candidate received a majority of electoral votes and the election was determined by the 

United States House of Representatives. Although the Advisory Committee viewed 

Mr. Perot's prospect of election as unlikely, it concluded that the possibility was not 

unrealistic, and that Mr. Perot therefore met the CPD's 1992 criteria for debate 

participation. See September 17, 1996 letter (attached at Tab B). 
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23. National polls available at the time the CPD made its decision with respect to 

Ross Perot's participation in 1992 varied significantly, perhaps due to the unprecedented 

events surrounding Mr. Perot's withdrawal and reentry into the presidential race very 

shortly before the debates commenced. Polling data made available to the Advisory 

Committee at the time it made its recommendation to invite Mr. Perot reported national 

support for Mr. Perot ranging from 9 percent to 20 percent. 

1996: The CPD's Criteria are Upheld as Objective and Nonpartisan 
, 

24. After evaluation of the prior debates and careful consideration of how best to 

achieve its educational mission, on September 19, 1995, the CPD Board adopted the same 

selection criteria, with minor changes, for use in the 1996 debates, and appointed a 1996 

Advisory Committee consisting of the same members as the 1992 committee. - - -  - -  

25. On September 16, 1996, the Advisory Committee met to apply the candidate 

selection criteria to the more than 130 declared non-major party presidential candidates 

' seeking election in 1996. Although the 1996 candidate selection criteria did not expressly 

require it to do so, the 1996 Advisory Committee independently applied the criteria to the 

Democratic and Republican party nominees. In light of its findings, the Advisory 

Committee recommended to the CPD's Board that only President Clinton and Senator Dole 

be invited to participate in the CPD's 1996 presidential debate, and that only Vice President 

Gore and Congressman Kemp be invited to participate in the CPD's 1996 vice presidential 

debate. The CPD Board unanimously accepted the 1996 Advisory Committee's 

recommendation. 

26. In a letter from Professor Neustadt, the Advisory Committee explained that 

after carefui consideration of the circumstances in the 1996 campaign, it found that neither 

Mr. Perot nor any other non-major party candidate had a realistic chance of being elected 
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president that year. With respect to Mi. Perot, the Advisory Committee emphasized that 

the circumstances of the 1996 campaign differed from the unprecedented circumstances of 

1992 - which included the fact that at a point before his withdrawal from the race in 1992, 

Mr. Perot had registered support at a level of 40% in the polls and that, in 1996 unlike 

1992, Mr. Perot’s funding was limited by his acceptance of a federal subsidy. See 

September 17,1996 letter, Tab B. 

27. In October 1996, the CPD sponsored two presidential debates between 

President Clinton and Senator Dole and one vice-presidential debate between their running 

mates. 

2000: The CPD AdoDts More Streamlined Criteria 

28. After each election cycle, the CPD has examined a wide range of issues 

relating to the debates. These reviews have considered format, timing and other issues, 

including the candidate selection process. The review the CPD conducts after each election 

is part of the CPD’s ongoing effort to enhance the contribution the debates make to the 

process by which Americans select their next President. After very careful study and 

deliberation, the CPD adopted more streamlined criteria in January 2000 for use in the 2000 

general election debates. In summary, the CPD Nonpartisan Candidate Selection Criteria 

for 2000 General Election Debate Participation (the “2000 Criteria”) were as follows: 

(1) constitutional eligibility; (2) appearance on a sufficient number of state ballots to 

achieve an Electoral College majority; and (3) a level of support of at least fifteen percent of 

the national electorate as determined by five selected national public opinion polling 

organizations, using the average of those organizations’ most recent publicly-reported 

results at the time of the determination. See 2000 Criteria (attached at Tab C). 
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29. The CPD adopted its candidate selection for 2000 in the belief that the 
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streamlined criteria would enhance the debates and the process by which Americans select 

the President. The approach adopted in 2000 is faithfbl to the long-stated goal of the CPD’s 

debates -- to allow the electorate to cast their ballots after having had an opportunity to 

sharpen their views of the leading candidates. The approach also has the virtue of clarity 

and predictability, which the CPD believed would fUrther enhance the public’s confidence 

in the debate process. 

30. The CPD’s 2000 Criteria were not adopted with any partisan (or bipartisan) 

purpose. They were not adopted with the intent to keep any party or candidate fiom 

participating in the CPD’s debates or to bring about a preordained result. Rather, the 2000 
\ 

Criteria were adopted to further the legitimate voter education purposes for whjch the CPD - _  - -.. . 

sponsors debates. 

31. The CPD’s selection of fifteen percent as the requisite level of support was 

preceded by careful study and reflects a number of considerations. It was the CPD’s 
c 

considered judgment that the fifteen percent threshold best balanced the goal of being 

sufficiently inclusive to invite those candidates considered to be among the leading 

candidates, without being so inclusive that invitations would be extended to candidates with 

only very modest levels ,of public support, thereby creating an unacceptable risk that leading 

candidates with the highest levels of public support would refuse to participate. 

32. Prior to adopting the 2000 Criteria, the CPD conducted its own analysis of 

the results of presidential elections over the modem era and concluded that a level of 

fifteen percent support of the national electorate is achievable by a significant third party or 

independent candidate. Furthermore, fifteen percent was the figure used in the League of 

Women Voters’ 1980 selection criteria, which resulted in the inclusion of independent 
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candidate John Anderson in one of the League’s debates. In making this determination, the 

CPD considered, in particular, the popular support achieved by George Wallace in 1968 

(Mr. Wallace had achieved a level of support as high as 20% in pre-election polls from 

September 1968); by John Anderson in 1980 (Mr. Anderson’s support in various polls 

reached fifteen percent when the League of Women Voters invited him to participate in one 

of its debates); and by Ross Perot in 1992 (Mr. Perot’s standing in 1992 polls at one time 

was close to 40% and exceeded that of the major party candidates, and he ultimately 

received 18.7% of the popular vote). 

33. The CPD considered, but rejected, alternate standards, including the 

possibility of using eligibility for public funding of general election campaigns, rather than 

polling data, as a criterion for debate participation. That criterion is itself bo@ potentially - - -  ~ 

- 

overinclusive and underinclusive. Eligibility for general election fbnding is determined 

based on performance in the prior presidential general election. The CPD realized that 
0 

such an approach would be underinclusive to the extent that it would automatically 

preclude participation by a prominent newcomer (such as Ross Perot in 1992), but also 

would be overinclusive to the extent it would mandate an invitation to the nominee of a 

party that performed well in a prior election, but who did not enjoy significant national 

public support in the current election. In addition, while the United States Congress 

determined that five percent was a sufficient level of support for purposes of determining 

eligibility for federal fbnding as a “minor” party (at a level that is substantially lower than 

that received by the “major” parties), as noted, a debate host hoping to present the public 

with a debate among the leading candidates (none of whom are required to debate) must 

necessarily take into account a different set of considerations. 
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34. In 2000, the CPD retained Dr. Frank Newport, the Editor-in-Chief of the 

Gallup Poll, as a consultant to advise the CPD in connection with the implementation of 

the 2000 Criteria. Dr. Newport is a well-respected expert in the areas of polling 

methodology and statistics. 

35. The CPD adopted the 2000 Criteria for the sole purpose of furthering its 

educational mission. On their face, the criteria are pre-established and objective within the 

meaning of the FEC’s debate regulations. The CPD, as a non-profit, nonpartisan debate 

sponsor, is entitled to select its own objective criteria and nothing about its decision to use 

the 2000 Criteria, including its fifteen percent standard, is contrary to the guidelines the 

FEC has provided to debate sponsors. 

36. In 2000, the CPD sponsored presidential debates held in Boston-on - - -  

October 3,2000, in Winston-Salem, North Carolina on October 11, and in St. Louis on 

October 17, and a single vice presidential debate in Danville, Kentucky on October 5, 

2000. Eligibility to participate in the debates was determined by the CPD Board, with the 

assistance of Dr. Frank Newport of Gallup, based solely on the application of the CPD’s 

published Nonpartisan Candidate Selection Criteria for 2000 General Election Debate 

Participation. Those determinations were made at CPD Board meetings conducted on 

September 26, October 8 and October 14,2000. 

37. The CPD’s debates in 2000 were viewed by millions and lauded as 

“illuminating,” of ‘‘enormous help’’ to voters, and “lively and informative.” A few 

examples of contemporaneous favorable editorials on the debates are attached at Tab D. 

2004: The CPD Plans for General Election Debates 

38. The CPD is well along in its planning for the debates it plans to host in 

connection with the 2004 general election campaign. As it has done in connection with 
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previous election cycles, after the 2000 debates, the CPD Board examined its approach to 

candidate selection. After careful study and deliberation, the CPD determined that the 

criteria it had employed in connection with the 2000 debates had served well the voter 

education purposes for which the CPD sponsors debates. Accordingly, on September 24, 

2003, the CPD announced its Nonpartisan Candidate Selection Criterion for 2004 General 

Election Debate Participation. Those criteria are the same as those used in 2000 and are 

attached hereto at Tab E. Once again, Dr. Frank Newport, Editor-in-Chief of the Gallup 

Poll, will serve as a consultant to the CPD in connection with the application of the criteria. 

39. On November 6,2003, the CPD announced the following schedule and sites 

for the 2004 debates: first presidential debate on September 30,2004 at the University of 

Miami in Coral Gables, Florida; vice presidential debate on October 5,2004 at Case 

Western Reserve University in Cleveland, Ohio; second presidential debate on October 8, 

2004 at Washington University in St. Louis, Missouri; and third presidential debate on 

October 13,2004 at Arizona State University in Tempe, Arizona. The CPD anticipates 

making M e r  announcements concerning its planned debates over the coming months. 

- - -  - 

40. I am aware that the complainants in MUR 5414 cite statements attributed to a 

variety of individuals associated with various campaigns over the years intended to support 

th’e assertion that the major party nominees in prior election cycles have had substantial 

input hto, or even controlled, the CPD’s candidate selection decisions. This is completely 

untrue. The CPD’s candidate selection decisions have been made in 1988, 1992, 1996 and 

2000 based on a good faith application of the CPD’s published candidate selection criteria, 

as described earlier in this Declaration. In 1988, 1992 and 1996, the CPD’s decisions 

regarding which candidates to invite to its debates were made by the CPD’s Board. In each 

instance, the CPD Board unanimously adopted the recommendations of the independent 
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Advisory Committees charged with the task of applying the CPD’s pre-established, 

objective criteria. At no time did any campaign or the representative of any campaign have 

a role in the Advisory Committee’s or the CPD Board’s decision-making process. In 2000, 

the decisions were made by the CPD Board based on a straightforward application of the 

wholly-transparent criteria adopted for 2000. 

41. I also am aware that the complainant in MUR 5414 has made certain 

allegations based on the fact that the major party nominees have negotiated memoranda of 

understanding or agreement in connection with the debates sponsored by the CPD. 

Complainant errs in stating or suggesting that this is a practice that began in 1988 with the 

CPD’s sponsorship. Based on my study of previous presidential debates, such igreements are 

the norm. In any event, the agreements cited by the Complainant have largely-adopted the _ -  - -  - 

CPD’s previously-stated plans with respect to the number, place, dates and format for the 

debates. ‘The agreements also address a variety of production details that have no bearing on 

the educational value or mission of the debates. Even as to those details, the CPD’s 

production team has exercised its independent judgment when actually producing the debates 

to ensure a high quality broadcast. Any understandings or agreements between the major 

party nominees have not been the basis for decisions by the CPD concerning candidate 
\ 

eligibility to participate in the CPD’s debates; those decisions, as stated previously, have been 

based on a good faith application of the CPD’s published nonpartisan candidate selection 

criteria. 

42. Attached hereto at Tab F is what I understand to be a true and complete copy of 

the executed Memorandum of Understanding in 2000 between the Gore and Bush campaigns. 

That document expressly states that the question of candidate participation was to be 

determined on the basis of the CPD’s published Nonpartisan Candidate Selection Criteria for 

- 16- 
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2000. Attached at Tab G are CPD press releases documenting CPD’s various announcements 

made during the twenty-four months leading up to the 2000 debates concerning its planning 

and proposals for the debates. As those press releases demonstrate, the dates, number, formats 

and locations for the 2000 debates ultimately agreed on by the major party nominees in their 

bilateral agreement attached at Tab F are as the CPD had earlier proposed. 

43. In addition to sponsorship of the 1988, 1992, 1996 and 2000 debates and its 

planned sponsorship of the 2004 debates, the CPD has engaged in a number of other 

related voter education activities, each intended in a nonpartisan manner to enhance the 

educational value of the debates themselves. In 1988, the CPD, in conjunction with the 

Library of Congress and the Smithsonian Institution, prepared and distributed illustrated 

brochures on the history and role of political debates. In 1990, the CPD spo-nsored a 

symposium on debate format attended by academic experts, journalists, political scientists 

and public policy observers. Also in 1990, the CPD in Partnership with the National 

Association of Broadcasters produced a videotape and brochure giving guidance to 

schools, media organizations and civic groups on how to sponsor debates. In 1992, the 

CPD produced a viewers’ guide to debates in cooperation with the Speech Communication 

Association. In connection with the 1996 Debates, the CPD sponsored Debatewatch ‘96, 

in which over 130 organizations (including numerous cities and town, high schools, 

presidential libraries, civic associations, universities and chambers of commerce) 

participated by hosting forums in which citizens viewed the debates together and had the 

opportunity to discuss the debates afterwards with other viewers and listeners. In 2000, the 

CPD’s voter education projects reached millions of Americans, primarily through an 

aggressive Internet effort. More than 6 million people visited the CPD’s website, 

w.debates .org for: online surveys (completed by 44,500 citizens); issue forums on 

-..- 
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election topics; an online debate history; educational resources for teachers and civic 

leaders; and services for non-English speakers including education materials in Spanish 

and debate transcripts in six foreign languages. In addition to online outreach, the CPD 

also conducted the Debate Watch program, through which citizens gathered in communities 

nationwide to watch the debates, discuss them, and share feedback with the CPD. The 

CPD partnered with over 200 organizations, schools, and technology companies in order to 

complete these tasks. In 2000, the CPD also produced a two-hour PBS special, Debating 

our Destiny,” in conjunction with McNeilLehrer Productions. For 2004, the CPD plans to 

expand the scope of Debatewatch through online outreach and collaborations with civic 

groups nationwide. By partnering with voter education organizations including the 

Smithsonian Institution, AARP, Congressional Black Caucus Institute, Lifetime 

Television, and Kidsvoting USA, the CPD is reaching out to citizens both here and those 

- - -  . - -- 

posted overseas to maximize the educational value of the debates. In addition, the CPD 

hopes to conduct a series of youth debates using the sets fiom past presidential debates. 

rir * * 

I declare under penalty of perjury that the foregoing is true and correct. Executed 

this 2 day of March, 2004. 9 
JANET M R O W N  
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COMMMIOX ON % 
Embargoed for release until 
1O:OO a.m. EST, 
Thursday, January 6,2000 

Contact: John Scardino (202) 737 7733 
Media Director, or 
Janet Brown (202) 872 1020 
Executive Director 

COMMISSION ON PRESIDENTIAL DEBATES ANNOUNCES CANDIDATE SELECTION 
CRITERIA, SITES AND DATES FOR 2000 DEBATES 

(Washington, D.C.,. . .) Commission on Presidential Debates (CPD) co-chairmen Paul G. Kirk, Jr. 
and Frank J. Fahrenkopf, Jr. today announced the candidate selection criteria to be used in the 2000 
general election debates as well as the dates and sites for the debates. 

Kirk and Fahrenkopf noted that after each of the last three general elections, the CPD had 
undertaken a thorough review of the candidate selection Criteria used in that year’s debates. After. 
extensive study, the CPD has adopted a three-part standard for 2000 which is detailed in the 
attached document. “The approach we announce today is both clear and predictable,” Kirk and 
Fahrenkopf said. 

The CPD co-chairmen also announced four dates and sites for the 2000 debates: 
First presidential debate: Tuesday, October 3, John F. Kennedy Library and 
the University of Massachusetts, Boston, MA 
Vice presidential debate: Thursday, October 5 ,  Centre College, Danville, KY 
Second presidential debate: Wednesday, October 1 1, Wake Forest University, 
Winston-Salem, NC 
Third presidential debate: Tuesday, October 17, Washington University in St. Louis, MO 
Madison, WI and St. Petersburg, FL have been selected as alternate sites. 

Established in 1987, the nonpartisan, nonprofit CPD sponsored and produced the 1988, 1992, and 
1996 general election debates. The CPD also undertakes research and partners with educational and 
public service organizations to promote citizen participation in the electoral process. In 2000, the 
CPD, with McNeiVLehrer Productions, will produce “Debating our Destiny,” a two-hour PBS 
special featuring interviews with participants in presidential debates since 1976. 

The CPD intends to make extensive use of the Internet in its 2000 educational efforts, building on 
its 1996 voter outreach program, Debatewatch ‘96. Details of the CPD’s Internet activities, which 
will be supported by corporate and nonprofit entities specializing in interactive application of the 
Internet, will be announced in the next several weeks. Background information on the CPD’s 
mission, history and educational projects is available on its website: www.debates.org. The CPD 
will collaborate with the Freedom Channel in its work. 

(more) 

Exccuiirc Director 

J.inct H R r i i w n  
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COMMISSION ON PRESIDENTIAL 
DEBATES’ NONPARTISAN CANDIDATE SELECTION CRITERIA 
FOR 2000 GENERAL, ELECTION DEBATE PARTICIPATION 

A. INTRODUCTION 

The mission of the nonpartisan Commission on Presidential Debates (the “CPD”) is to 
ensure, for the benefit of the American electorate, that general election debates are held every 
four years between the leading candidates for the offices of President and Vice President of the 
United States. The CPD sponsored a series of such debates in each of the past three general 
elections, and has begun the planning, preparation, and organization of a series of nonpartisan 
debates among leading candidates for the Presidency and Vice Presidency in the 2000 general 
election. As in prior years, the CPD’s voter educational activities will be conducted in 
accordance with all applicable legal requirements, including regulations of the Federal Election 
Commission that require that debate sponsors extend invitations to debate based on the 
application of “pre-established, objective” criteria. 

The goal of the CPD’s debates is to afford the members of the public an opportunity to 
sharpen their views, in a focused debate format, of those candidates fkom e o n g  whom the next 
President and Vice President will be selected. In the last two elections, there were over one 
hundred declared candidates for the Presidency, excluding those seeking the nomination of one 
of the major parties. During the course of the campaign, the candidates are afforded many 
opportunities in a great variety of forums to advance their candidacies. In order most hlly and 
fairly to achieve the educational purposes of its debates, the CPD has developed nonpartisan, 
objective criteria upon which it will base its decisions regarding selection of the candidates to 
participate in its 2000 debates. The purpose of the criteria is to identify those candidates who 
have achieved a level of electoral support such that they realistically are considered to be among 
the principal rivals for the Presidency. 

In connection with the 2000 general election, the CPD will apply three criteria to each 
declared candidate to determine whether that candidate qualifies for inclusion in one or more of 
CPD’s debates. The criteria are (1) constitutional eligibility, (2) ballot access, and (3) electoral 
support. All three criteria must be satisfied before a candidate will be invited to debate. 

B. 2000 NONPARTISAN SELECTION CRITERIA 

The CPD’s nonpartisan criteria for selecting candidates to participate in its 2000 general 
election presidential debates are: 

1. EVIDENCE OF CONSTITUTIONAL ELIGIBILITY 

The CPD’s first criterion requires satisfaction of the eligibility requirements of 
Article 11, Section 1 of the Constitution. The requirements are satisfied if the candidate: 

(more) 
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a. is at least 35 years of age; 

i :: i& 

b. is a Natural Born Citizen of the United States and a resident of the 
United States for fourteen years; and 

c. IS otherwise eligible under the Constitution. 

2. EVIDENCE OF BALLOT ACCESS 

The CPD’s second criterion requires that the candidate qualifL to have hisher 
name appear on enough state ballots to have at least a mathematical chance of securing an 
Electoral College majority in the 2000 general election. Under the Constitution, the candidate 
who receives a majority of votes in the Electoral College (at least 270 votes), regardless of the 
popular vote, is elected President. 

3. INDICATORS OF ELECTORAL SUPPORT 
\ 

The CPD’s third criterion requires that the candidate have a level of support of at 
least 15% (fifteen percent) of the national electorate as determined by five selected national 
public opinion polling organizations, using the average of those organizations’ most recent 
publicly-reported results at the time of the detennination. - -  - - -  

C. APPLICATION OF CRITERIA 

The CPD’s determination with respect to participation in the CPD’s first-scheduled 
debate will be made after Labor Day 2000, but sufficiently in advance of the first-scheduled 
debate to allow for orderly planning. Invitations to participate in the vice-presidential debate will 
be extended to the running mates of each of the presidential candidates qualifying for 
participation in the CPD’s first presidential debate. Invitations to participate in the second and 
third of the CPD’s scheduled presidential debates will be based upon satisfaction of the same 
multiple criteria prior to each debate. 

Adopted: January 5,2000 
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October 18,2OOO, Wednesday ,FINK 

SECTION: EDITORIAL ¶24A 

LENGTH: 327 words 

HEADLINE: Voters win as debates surpass expectations 
Contrasts: Presidential encounters showed US very dif%rent personalities and programs. 

BODY: 
SAY WHAT YOU will about substance and style, theds more than a dime's worth of dif'kence 

between Republican George W. Bush and Democrat Al Gore. 

The preeldential debates, wfiich concluded last night in a format that brought real people into the 
conversation, were illuminating despite a governing caution that throttled more probing exchanges. 

Clearly, though, each of the major candidates would do diffkrent things with the budget surplus, 
social Security and taxes. They see the handling of a Medicare prescription drug benefit quite 
diffikeatly, and they are poles apart on social issues. 

In each area, voters should have a clear picture and solid basis for deciding which ideas they p f k .  
These differences, which both tried to accentuate again last night, include the way each man handled 
himself: self-confdence, grasp of issues, humor and leadership potential. 

Facts and figures are one thing. But which of the two would you want handling the economy that will 
a f k t  your job and M y ?  

Maybe you didn't like Al Gore's lugubrious voice or his sometimes haughty way of speaking or his 
famous sighs. Mayb you don't want to be led by someone who seems to think he's smarter than you 
are and wants you to know it. 

Maybe Mr. Bush offended you with his flippant and gratuitous observatiun that A1 Gore employed 
"fuzzy math" and probably invented the calculator. Maybe you thought his handlers fed him those 
lines. Maybe you thought the'Texas governor was distracting us h m  a real look at the depth of his 
tarowledge. 

Did you see class warhe in Mr. Gore's assations that much of the Bush tax cut would go to the 
rich? 

Did you think Mr. Bush seemed a little too happy about Texas exemting people? 

The answers will difffer depending upon whom you ask. It seems very likely, though, that the answers 
are a bit different now that this series of debates provided voters an opportunity for instructive side- 
by-side comparisons. f 
LOABDATE: October 19,2000 
I , 

http://www.nexis.codresearcWsearch/submitViewTagged 10/25/00 
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Copyright 2000 Boston Herald Inc. 
The Boston Herald 
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View Related Topics 

October 18,2000 Wednesday FIRST EDITION 

SECTION: EDITORIAL; Pg. 034 

LENGTH: 378 words 

HEADLINE: Editorial; Why watch debates: Clues to candidates 

BODY: 

the Latest polls, apparently because people saw him as a better Leader and more trustworthy. 
At the point of the final debate of the presidential campaign, George W. Bush held a slight lead in , 

Vice President Al Gare was fhvored on issues like the economy, Social Security and foreign policy. 

But a presidential campaign is only a little bit about what pollsters can call "issues" when asking 
questions. Voters know that tomorrow's issues may be utterly difkrent f'rom today's. (Who today 
remennbers what John F. Kennedy's stand on Quemoy and wlatsu was during his 1960 debate with 
Richard Nixon?) 

No, voters want to back candidates who they believe can handle the unfhesetm 

Voters pay attention to debates to get clues to qualities that have no direct bearing on current issues. 
What they learn has a lot to do with how they answer questions about trust and leadership. 

Voters want to understand how the candidates approach problems. They don't give a horse's patootie 
whether m e  of them mispronounces the word "subliminal" with an extra syllable or two, whether one 
knows the name of the latest dictator of Pakistan or whether m e  is trustee over some oil company 
stock for his mother. They are trying to draw conclusions about how the candidate will deal with 
Third- World dictators in a crisis and whether he has a sensible energy policy. 

To make these judgments voters have to rely on common sense. This is why looking at a watch in the 
middle of debate can hurt, as it hurt Bush's father in a debate against Bill Clinton in 1992. In real life, 
that signifies you'd rather be somewhere else - and that's rude in a presidential debate. This i s  why 
voters don't like interruptions and snorts into the microphone. Those too are rude. This is why voters 
wonder about a "deer in the headlights" look: a man who looks startled probably is startled, and the 
question arises whether he has or should have grounds to feel that way. 

Professionals consult polls, academics c o d t  mathematical formulas and voters look at the record, 
consult their neighbors and watch the candidates. Whoever wins, the voters are usually more 
conscientious than the pros and the pro& think, and the three presidential debates this year have 
been an enormous help to them. J 
LOAD-DATE: October 18,2000 I 
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Copyright 2000 Chicago Sun-Times, Inc. 

Chicago Sun-Times 

October 18,2000, WEDNESDAY, Late Sports Final Edition 

r u p  3 U l  P t  

SECTION: EDITORIAL; Pg. 55 

LENGTH: 375 words 

HEADLINE: Debate informative, but not decisive 

BYLINE: EDITORIALS 

BODY: 

was scored. 
The gloves came off in the third and final mud of the presidential debates, but no knockout 

George W. Bush attacked Al Gore for proposing big-spending big-government programs, for the 
fdure of the Clinton administration to reform Social Security or cut taxes for the middle class, and 
for now proposing tax cuts only for "the right people." Gore counterpunched by claiming Buah would 
give mom in tax cuts to the "wealthiest 1 percent" than new spending for education, health and 
national defense and by claiming for the Dernocrats the recard nm of prosperity. 

Gone was the gentler, kinder Gore of the second debate. He came out charging and going on the 
attack, interrupthg Bush and even the moderator. Bush showed irritation at some of Gore's attacks 
but seemed determined to remain more canciliatory thmughout most of the debate. The format that 
enabled the two men to walk around the stage in answering questions fkom the audience allowed for 
some posturing not unlike the blustering of a wuple of guy in a bar. Bush, who employed humor a 
time or two, got off the best line of the night when he said, "If this were a spending contest, I would 
come in second." 

Still, clearly competing visions of where the country should go were presented during the 90 minutes. 
Gore styled himself as a fighter who would take on the big drug companies, provide tax relief for 
middle class families and balance the budget and pay down the debt every year. Bush persuasively 
offered himself as a proven leader who can unite the waning parties in Washington, who would give 
tax cuts to all Americans and who trusts Americans to make decisions about their own lives. There 
were sharp exchanges over Social Security, prescription drugs, education, guns and their respective 
records in office. 

Were many votes changed? That remains to be seen. Now that the debates are over, the contest 
returns to the newspaper columns, newacast sound bites and campaign ads. The debates provided 
lively, informative exchanges of views and a chance to wakh the two men under the intense, albeit 
artificial, pressure of head-to-head cmfhntations over the issues. The debates ma& a difference; just 
how big a difference we'll find out Election Day. 

LANGUAGE: English 

LOAD-DATE: October 19.2000 
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CPD Releases 2004 Candidate Selection Criteria Page 1 of 1 a 

News: Clomrnission on Presidential Debam 
Releases 2004 Candidate Selection Criteria 

The Commission on Presidential Debates (CPD), which has sponsored all general election 
presidential debates since 1988, today released its Candidate Selection Criteria for the 2004 
general election presidential debates. View the Candidate Selection Criteria. 

CPD co-chairmen Paul G. Kirk, Jr. and Frank J. Fahrenkopf, Jr. noted that after each of the last 
four general elections, the CPD had undertaken a review of the candidate selection criteria used in 
that year's debates. After studying the criteria used in 2000, the CPD board of directors 
unanimously adopted the ,same three-part standard for 2004. "The Commission believes this 
approach is both clear and straigh$orward," Kirk and Fahrenkopf said. 

As in 2000, Frank Newport, editor-in-chief of the Gallup Poll, will serve as a consultant to the 
CPD in connection with the application of the 2004 criteria. 
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Established in 1987, the CPD is the non-partisan, non-profit, tax-exempt, (501)(c)(3) organization 
that sponsored the presidential debates in 1988,1992,1996 and 2000. The CPD will announce 
sites and dates for the 2004 debates in November, 2003. 
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COMMISSION ON PRESIDENTIAL DEBATES' NONPARTISAN 
CANDIDATE SELECTION CRITERIA FOR 2004 GENERAL ELECTION 
DEBATE PARTICIPATION 

A. INTRODUCTION 

The mission of the nonpartisan Commission on Presidential Debates (the "CPD") 
is to ensure, for the benefit of the American electorate, that general election 
debates are held every four years between the leading candidates for the offices of 
President and Vice President of the United States. The CPD sponsored a series of 
such debates in each of the past four general elections, and has begun the 
planning, preparation, and organization of a series of nonpartisan debates among 
leading candidates for the Presidency and Vice Presidency in the 2004 general 
election. As in prior years, the CPD's voter educational activities e l l  be 
conducted in accordance with all applicable legal requirements, including 
regulations of the Federal Election Commission that require that debate sponsors 
extend invitations to debate based on the application of "pre-established, 

' objective" criteria. 

The goal of the CPD's debates is to afford the members of the public an 
opportunity to sharpen their views, in a focused debate format, of those candidates 
fkom among whom the next President and Vice President will be selected. In each 
of the last four elections, there were scores of declared candidates for the 
Presidency, excluding those seeking the nomination of one of the major parties. 
During the come  of the campaign, the candidates are afforded many 
opportunities in a great variety of forums to advance their candidacies. In order 
most hlly and fairly to achieve the educational purposes of its debates, the CPD 
has developed nonpartisan, objective criteria upon which it will base its decisions 
regarding selection of the candidates to participate in its 2004 debates. The 
purpose of the criteria is to identi@ those candidates who have achieved a level of 
electoral support such that they realistically are considered to be among the 
principal rivals for the Presidency. 

In connection with the 2004 general election, the CPD will apply three criteria to 
each declared candidate to determine whether that candidate qualifies for 
inclusion in one or more of CPD's debates. The criteria are (1) constitutional 
eligibility, (2) ballot access, and (3) electoral support. All three criteria must be 
satisfied before a candidate will be invited to debate. 

B. 2004 NONPARTISAN SELECTION CRITERIA 

I http://www.debates.org/pages/candsel2004.htrnl 
/ 
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The CPD's nonpartisan criteria for selecting candidates to participate in its 2004 
general election presidential debates are: 

1. Evidence of Constitutional Eligibility 

The CPD's fwst criterion requires satisfaction of the eligibility 
requirements of Article 11, Section 1 of the Constitution. The 
requirements are satisfied if the candidate: 

a. is at least 35 years of age; 
b. is a Natural Born Citizen of the United States and a resident of 

the United States for fourteen years; and 
c. is otherwise eligible under the Constitution. 

2. Evidence of Ballot Access 

The CPD's second criterion requires that the candidate qualiQ to have 
hisher name appear on enough state ballots to have at least a 
mathematical chance of securing an Electoral College majority in the 
2004 general election. Under the Constitution, the candidate who 
receives a majority of votes in the Electoral College, at least 270 
votes, is elected President regardless of the popular vote. 

3. Indicators of Electoral Support 

The CPD's third criterion requires that the candidate have a level of 
support of at least 15% (fifteen percent) of the national electorate as 
determined by five selected national public opinion polling 
organizations, using the average of those organizations' most recent 
publicly-reported results at the time of the determination. 

- - -  - - -- 

C. APPLICATION OF CRITERIA 

CPD's determination with respect to participation in CPD's first-scheduled debate 
will be made after Labor Day 2004, but sufficiently in advance of the first- 
scheduled debate to allow for orderly planning. Invitations to participate in the 
vice-presidential debate will be extended to the running mates of each of the 
presidential candidates qualifling for participation in CPD's first presidential 
debate. Invitations to participate in the second and third of CPD's scheduled 
presidential debates will be based upon satisfaction of the same multiple criteria 
prior to each debate. 

Adopted: September 2003 

SEE 2000 Candidate Selection Criteria 

1996 Candidate Selection Criteria 

1 http ://www. de bates. org/pages/candse12004. html 3/12/2004 
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Thursday, January 6,2000 

Contact: John Scardino (202) 737 7733 

Janet Brown (202) 872 1020 
Executive Director 

COMMISSION ON PRESIDENTIAL DEBATES ANNOUNCES CANDIDATE SELECTION 
CRITERIA, SITES AND DATES FOR 2000 DEBATES 

(Washington, D.C.,. . .) Commission on Presidential Debates (CPD) co-chairmen Paul G. Kirk, Jr. 
and Frank J. Fahrenkopf, Jr. today mounced the candidate selection criteria to be used in the 2000 
general election debates as well as the dates and sites for the debates. 

Kirk and Fahrenkopf noted that after each of the last three general elections, the CPD had 
undertaken a thorough review of the candidate selection criteria used in that year’s debates. After 
extensive study, the CPD has adopted a three-part standard for 2000 which is detailed in the 
attached document. “The approach we announce today is both clear and predictable,” - -  . Kirk - 
Fahrenkopf said. 

and 

The CPD co-chairmen also announced four dates and sites for the 2000 debates: 
First presidential debate: Tuesday, October 3, John F. Kennedy Library and 
the University of Massachusetts, Boston, MA 
Vice presidential debate: Thursday, October 5, Centre College, Danville, KY 
Second presidential debate: Wednesday, October 1 1, Wake Forest University, 
Winston-Salem, NC 
Third presidential debate: Tuesday, October 17, Washington University in St. Louis, MO 
Madison, WI and St. Petersburg, FL have been selected as alternate sites. 

Established in 1987, the nonpartisan, nonprofit CPD sponsored and produced the 1988, 1992, and 
1996 general election debates. The CPD also undertakes research and partners with educational and 
public service organizations to promote citizen participation in the electoral process. In 2000, the 
CPD, with McNeiVLehrer Productions, will produce “Debating our Destiny,” a two-hour PBS 
special featuring interviews with participants in presidential debates since 1976. 

I 

The CPD intends to make extensive use of the Internet in its 2000 educational efforts, building on 
its 1996 voter outreach program, Debatewatch ’96. Details of the CPD’s Internet activities, which 
will be supported by corporate and nonprofit entities specializing in interactive application of the 
Internet, will be announced in the next several weeks. Background information on the CPD’s 
mission, history and educational projects is available on its website: www.debates.org. The CPD 
will collaborate with the Freedom Channel in its work. 

(more) 

Exccurirc Director 

J.inet H Rroun 
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COMMISSION ON PRESIDENTIAL 
DEBATES’ NONPARTISAN CANDIDATE SELECTION CRITERIA 
FOR 2000 GENERAL ELECTION DEBATE PARTICIPATION 

A. INTRODUCTION 

The mission of the nonpartisan Commission on Presidential Debates (the “CPD”) is to 
ensure, for the benefit of the American electorate, that general election debates are held every 
four years between the leading candidates for the offices of President and Vice President of the 
United States. The CPD sponsored a series of such debates in each of the past three general 
elections, and has begun the planning, preparation, and organization of a series of nonpartisan 
debates among leading candidates for the Presidency and Vice Presidency in the 2000 general 
election. As in prior years, the CPD’s voter educational activities will be conducted in 
accordance with all applicable legal requirements, including regulations of the Federal Election 
Commission that require that debate sponsors extend invitations to debate based on the 
application of “pre-established, objective” criteria. 

The goal of the CPD’s debates is to afford the members of the public an opportunity to 
sharpen their views, in a focused debate format, of those candidates fiom among whom the next 
President and Vice President will be selected. In the last two elections, there were over one 
hundred declared candidates for the Presidency, excluding those seeking the nomination of one 
of the major parties. During the come  of the campaign, the candidates are afforded many 
opportunities in a great variety of forums to advance their candidacies. In order most filly and 
fairly to achieve the educational purposes of its debates, the CPD has developed nonpartisan, 
objective criteria upon which it will base its decisions regarding selection of the candidates to 
participate in its 2000 debates. The purpose of the criteria is to identify those candidates who 
have achieved a level of electoral support such that they realistically are considered to be among 
the principal rivals for the Presidency. 

In connection with the 2000 general election, the CPD will apply three criteria to each 
declared candidate to determine whether that candidate qualifies for inclusion in one or more of 
CPD’s debates. The criteria are (1) constitutional eligibility, (2) ballot access, and (3) electoral 
support. All three criteria must be satisfied before a candidate will be invited to debate. 

B. 2000 NONPARTISAN SELECTION CRITERIA 

The CPD’s nonpartisan criteria for selecting candidates to participate in its 2000 general 
election presidential debates are: 

1. EVIDENCE OF CONSTITUTIONAL, ELIGIBILITY 

The CPD’s first criterion requires satisfaction of the eligibility requirements of 
Article 11, Section 1 of the Constitution. The requirements are satisfied if the candidate: 

(more) 
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MEDIA ADVISORY 

Page 1 of2  

WASHINGTON, DC, June 21,2000 --Commission on Presidential Debates announces terms of 
invitation to 2000 general election debates 

BACKGROUND 
I 

0 

Since 1976, all leading presidential candidates have participated in nationally televised 
general election debates. 
The American electorate has come to expect nationally televised presidential debates in 
each general election. 
During the last three general election cycles, TV audiences have ranged from 50 million to 
97 million viewers per debate. 
The nonpartisan, nonprofit Commission on Presidential Debates (CPD) has sponsored and 
produced the ten general election presidential debates since 1987. 
To adjust to schedules of nationally televised sports events, to accommodate other 
obligations of presidential campaigns and to strive for a maximum viewing audience, the 
CPD attempts to judiciously schedule the debates on dates with minimal conflicts. 

COMMISSION ON PRESIDENTIAL DEBATES 2000 SCHEDULE 

0 To provide early notification to the public, candidates and media of CPD's planning, on 
January 6,2000 (nine months in advance of the first scheduled debate) the CPD announced 
the candidate selection criteria as well as the number, dates, sites and times for the 2000 
general election debates. Since that time, the designated host sites have been raising the 
f h d s  and dedicating the community resources necessary for the production, security, 
housing and other logistical arrangements that the debates require. The debate schedule, as 
announced by CPD on January 6,2000, will be: 

1st Presidential Debate, 9:00 pm EDT, Tuesday, October 3 
John F. Kennedy Library & University of Massachusetts-Boston 
Bo ston, Massachusetts 
Vice-presidential Debate, 9:00 pm EDT, Thursday, October 5 
Centre College, Danville, Kentucky 
2nd Presidential Debate, 9:00 pm EDT, Wednesday, October 11 
Wake Forest University, Winston-Salem, North Carolina 
3d Presidential Debate, 9:00 pm EDT, Tuesday, October 17 
Washington University in St. Louis, MO 

\ 

ADDITIONAL TERMS OF INVITATION 

I 
I http ://w .debates. org/pages/news9. html 3/25/2004 
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The CPD will apply its candidate selection criteria to all presidential candidates in 
mid to late September, after which the CPD will extend debate invitations 
accordingly. 

In the meantime, the CPD’s plans for 2000 are designed to present to the public the 
leading candidates for the offices of president and vice president in debate formats 
that provide maximum educational value and audience interest. The CPD’s plans for 
2000 are based on extensive research of citizen response to the 1996 debates. 

Accordingly, CPD announces today the following particulars as additional terms of 
invitation to the 2000 debates. 

Each debate will be 90 minutes in length 
Each debate will include a fair balance of international and domestic topics 
Each debate will have a single moderator selected for hisher understanding of 
the topics and hisher experience as a questioner on live television 
Each debate will encourage direct exchanges between the candidates 
At least one presidential debate will be structured in a town meeting format in 
which candidates respond to questions from citizens not aligned with any 
campaign 

moderator 
At least one debate will be structured with candidates seated at a table with the 

At least one debate will be structured with candidates standing behind podiums 
To ensure the widest possible audience, the CPD will take h l l  advantage of the 
Internet’s potential for citizen engagement and education 

CONTACT: 
John Scardino (202) 737 7733 

back to news - --- 

- Home I --- About CPD I Debate History I Media I Voter Education I Sitemap 
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Mews: CpD Stands Behind Original Debate 
Proposal 

J 

September 3,2000 - The, nonpartisan Commission on Presidential Debates (CPD) today 
released the following statement: 

i q 
1 F% 

fM -5 :% 

The CPD is committed to I sponsor and produce debates that educate the largest number of 
Americans possible. We believe the CPD proposal as announced on January 5,2000 continues to 
be the one in the best interest of the American public for several reasons: 

All major television networks have carried the CPD's debates in the past and intend to do so 
this fall. The CPD's schedule was specifically developed to minimize conflict with other 
scheduled television programs which would have reduced the size of the national audience 
(such as the Olympics, baseball playoffs and World Series), and to minimize competition 
between networks. 

The Federal Election Commission (FEC) requires that debate sponsors have pre-published, 
objective criteria in order to determine who will be invited to the debates. The CPD 
announced its 2000 candidate selection criteria on January 5 and will apply them later this 
month. 

The CPD has recommended use of a single moderator for all its debates, a format that 
allows for the maximum information about the candidates and their positions to be provided 
to the American public; we have recommended that one debate feature citizen questioners 
in a town meeting, one debate be held with the candidates seated at a table with the 
moderator, and, that all debates include direct exchange between the candidates. 

The CPD's four sites - the University of Massachusetts in Boston; Centre College, Danville, 
KY; Wake Forest University, Winston-Salem, NC; and Washington University in St. Louis, 
MO - have been working on debate preparations since late 1999. The CPD has always held 
its debates in communities, particularly college campuses, in order to involve thousands of 
young people in these historic events. 

We invite representatives of the Bush and Gore campaigns to a meeting early next week to reach 
a final agreement on this fall's debates. 

H o ~ e  I &x$t--CPD I Debate History I Mgdg I Voter Educabon I Sitemap 
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ews: Campaigns Agree to Debate 
Schedule 

Page 1 of 1 

September 14,2000 - Frank J. Fahrenkopf, Jr. and Paul G. Kirk, Jr., co-chairmen of the 
nonpartisan Commission on Presidential Debates (CPD), today said that the Gore and Bush 
campaigns have agreed to the following debate schedule as announced by the CPD on January 5, 
2000: 

First presidential debate October 3, University of Massachusetts, Boston, MA 
Vice presidential debate October 5, Centre College, Danville, KY 
Second presidential debate October 1 1, Wake Forest University, Winston Salem, NC 
Third presidential debate October 17, Washington University in St. Louis, MO 

All debates will be ninety minutes long. 

"We are very pleased that the campaigns have agreed to these plans," the co-chairmen said. "The 
American public can look forward to four substantive discussions of the issues, central to this 
general election." 

The debate invitation to these campaigns is subject to the application of the CPD's Nonpartisan 1. Candidate Selection Criteria to be applied later this month. 

I 
8 
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BEFORE THE FEDERAL ELECTION COMMISSION 
I 

In the Matter of 

The Commission on Presidential Debates 
1 MUR 5414 

DECLARATION OF ALAN IC SIMPSON 

I, Alan K. Simpson, give this declaration based on personal knowledge as follows: 

I. I am a member of the Board of Directors of the Commission on Presidential 

Debates (“CPD”). I serve on the Board because I have always supported the CPD’s efforts to 

ensure that the public has the remarkable opportunity, during the final weeks of the general 

election campaign, to view debates among the individuals who have emerged as&& leading 

candidates for the ofices of President and Vice President of the United States. 

2. I am aware of the Complaint against the CPD, filed with the Federal Election 

Commission by Mr. George Farah, on behalf of the organization named Open Debates. I 

understand that the Complaint includes the following passage: 

CPD director Alan Simpson said, ccYou have a lot of thoughtful Democrats and 
Republicans on the commission that are interested in the American people finding out 
more about the two major candidates -- not about independent candidates, who mess 
things up.” When asked if third-party or independent candidates should be included in 
the presidential debates, Simpson said, “No . . . I think it’s obvious that independent 
candidates mess things up.” (Ellipses indicating omitted words in original) 

3. Mr. Farah cites an interview he conducted with me on March 18,2002 as his 

source for these quotes. I have no recollection of this interview from two years ago -- I do many 

per month -- but it is entirely possible that it took place. I am most assuredly certain, however, 

that I was not told that the purpose of any such interview was to press a claim against the CPD. 



p 
.J' 

Although the "quote" itself indicates that some words have been omitted by Mr. Farah, I 

certainly have no present way of knowing what words have been omitted. 

4. I do know that the statements Mr. Farah attributes to me in the Complaint do not 

fairly or fully reflect my views with respect to the participation of nonmajor party candidates in 

debates sponsored by the CPD. I believe that the CPD's debates should include the leading 

candidates for president and vice-president, regardless of party affiliation. However, I do not 

believe the CPD's general election debates should include candidates who have only marginal 

national electoral support. The CPD thoughthlly adopted nonpartisan candidate selection 

criteria solely designed to identify those candidates who have achieved a level of electoral 

support enabling them to realistically be considered among the principal rivals for president and 

vice president. I believe that the CPD's criteria are a careful, reasonable and appropriate - -  - - -  
Ir 

approach to ensure that the leading candidates, regardless of party affiliation, are invited to 

nd participate in the CPD's debates. - 
I declare under penalty of perjury that the foregoing is true and correct. Executed thisaa 

day of March, 2004. 

- 2  - 
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DECLARATION OF NEWTON MINOW 

MUR 5414 

I, Newton Minow, give this declaration based on personal knowledge as follows: 

1. I am presently a member of the Board of Directors of the Commission on 

I s+ ‘’ Presidential Debates (“CPD”). I have served as a Director since 1993. is . 
2. I am aware of the Complaint against the CPD, filed with the Federal Election 

-..- I Ijl” - --  
] g  i 
7 4  Commission by Mr. George Farah, on behalf of the organization named Open Debates. I 

understand that the Complaint includes the following quote fiom an Op-Ed article I co-authored I 
in 1984 and which appeared in the New York Times: I 

I 
I 

Because debates are political events, responsibility for them should rest with the political 
system-with the Democratic and Republican Parties . . . .Although entrusting such 
debates to the major parties is likely to exclude independent and minor party candidates, 
this approach is consistent with the two-party system. Moreover, if the Democratic and 
Republican nominees agreed, other candidates could be included. 

3. Mr. Farah introduces this quote with the following sentence: “The CPD directors 

I believe in a two-party system, and most are contemptuous of third-party and independent 

candidates.” Open Debates Complaint at 6 .  

4. To my knowledge I have never spoken with Mr. Farah and he most assuredly has 
8 

not accurately represented my views. 

5 .  Contrary to the paradigm addressed in my 1984 article, the CPD, as it has actually 

operated, is an independent non-profit organization, which receives no funding fiom any political 

I 



. -  

I :; 
f 

:=l 

party. No official fiom the major parties holds any office or position whatsoever with the CPD, and 

the CPD is not in any sense, directly or indirectly, controlled by the major parties. 

6 .  In the eleven years that I have been on the CPD Board -- and therefore have direct 

knowledge -- the CPD has at all times conducted itself in a non-partisan manner, including in its 

adoption and application of criteria to determine candidate eligibility to participate in debates hosted 

by the CPD. During my tenure on the Board of the CPD, all candidate selection decisions have 

been made based on a good faith application of the CPD's published non-partisan candidate 

selection criteria. I am not aware of any decision by the CPD concerning candidate eligibility to 

participate in the debates that was controlled or directed by the major parties or their nominees, as is 

alleged in the Open Debates complaint. 

7. I serve on the Board because I support the CPD's efforts to ensure that the public - - -  - - -- 

has the opportunity, during the final weeks of the general election campaign, to view debates 

among the individuals who have emerged as the leading candidates for the offices of President 

and Vice President of the United States. I believe that the CPD's debates should include the 

leading candidates for president and vice-president, regardless of party affiliation. 

8. I do not believe, however, that the CPD's general election debates should include 

candidates who have only marginal national electoral support. The CPD, after careful 

deliberation and study, has adopted nonpartisan candidate selection criteria designed to identify 

those candidates'who have achieved a level of electoral support enabling them to realistically be 

considered among the principal rivals for president and vice president. I believe that the CPD's 

criteria are a careful, reasonable and appropriate approach to ensure that the leading candidates, 

regardless of party affiliation, are invited to participate in the CPD's debates. 

- 2 -  



I declare under penalty of perjury that the foregoing is true and correct. Executed this %p N o  
; 

day of March, 2004. 
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NEWTON MINOW 
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In the Matter of 

BEFORE THE FEDERAL ELECTION COMMISSION 

MUR 5414 
1 
1 

The Commission on Presidential Debates 1 

DECLARATION OF BARBARA VUCANOVICH 

I, Barbara Vucanovich, give this declaration based on personal knowledge as follows: 

1. I served as a member of the Board of Directors of the Commission on Presidential * 

Debates (“CPD”) fiom February 1987 to April 1997. I currently have no affiliation with the CPD. 

2. I support the CPD’s efforts to ensure that the public has an opportunity, during the 

final. weeks of the general election campaign, to view debates among those individuals, regardless 

of their party affiliation, who have emerged as the leading candidates for the Offices of President 

and Vice President of the United States. 

2. I am aware of the complaint against the CPD filed with the Federal Election 

Commission by Mr. George Farah, on behalf of the organization named Open Debates. The 

complaint includes the following sentence: “Barbara Vucanovich, a former CPD Director, 

praised Executive Director Janet Brown, for being ‘extremely carefhl to be bi-partisan.”’ Mr. 

Farah cites an interview he conducted with me on July 23,2001 as the source for this quote. 

The complaint relies on this partial quote to support the contention that the CPD is not 

“nonpartisan’’ but rather is “bipartisan.” 



I 3. I remember being interviewed by Mr. Farah. He specifically represented to me that 

he was a reporter. He did not mention that the purpose of the interview was to press a claim 

against the CPD. 

4. 

8 
P The quote attributed to me, as it is used in the complaint, does not fully or fairly 

reflect my views of the CPD or the manner in which it has operated. I used the word “bi-partisan,” E 

5 .  It is my firm belief that the CPD has at all times conducted itself in a non-partisan 

a& manner, including in its adoption and application of criteria to determine candidate eligibility to 

participate in debates hosted by the CPD. During my tenure on the Board of the CPD, all 
L ‘I 2% 

Id’ 
P9 
!?.$ 

candidate selection decisions were made based on a good faith application of $e -CPD’s published 

non-partisan candidate selection criteria. I am not aware that any decision by the CPD concerning 

candidate eligibility to participate in the debates was controlled or directed by the major parties, as 

I i.; - - -  - - 

!5;5 

i 
is alleged in the Open Debates complaint. I 

I declare under penalty of perjury that the foregoing is true and correct. Executed this I 
day of March, 2004. 1 

B - m A R A  VUCANOVICH 
I 

I 
8 
I 
s 
I 
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BEF’ORE THE FEDERAL E U C ~ O N  COMMISSION 

In the Matter of 1 
1 

The Commission on Presidential Debates 1 

DECLARGTION OF JOHN LEWIS 

lwuR 5414 

-I, John Lewis, give this declaration based on personal knowledge as fbllows: 

1. I served as a member of the B o d  of Directors of the Commission on Presidential 

Debates (YPD’’) far the period &om 2994 to 1998. I served on the Board because I support the 

CPD’s effo ,cts to ensure that the public has the opportunity, during the final weeks of the general 

election campaign, to view debates among the individuals who have emerged as the leading 

candidates for the offices of President and Vice President of the United States. 

2. I: am aware of the Complaint against the CPD, filed with the F&i&-Electicm 

Coinmission by Mr. George Farah, on behalf of the organization named Open Debates. I 

understand that the Complaint includes the following quote attributed to me: 

There’s no question that having the two major parties in absolute control of the 
pr ssidential debate process, and there’s no question that they do, strengthens the two- 
party system. These are the most important events of an election, and if no other 
candidates are getting in the debates, the American people are just not going to hear 
ahout them, which means the two parties basically have a monopoly. 

3. Mr. Farah cites an interview he conducted with me on September 17,2002 as his 

source for this quote. I have no recollection of this interview &om two years ago, but it is 

entkly possible that it took place. I am certain, however, that I was not told that the purpose of 

I 

any such interview was to press a claim against the CPD. 
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4. Mr. Farah relies on the above quote attributed to me to support his thesis that the 

major partia; control the CPD and that the CPD is “bipartisan” rather than “nonpartisan.“ Mr. 

Farah has nclt represented my views rully or fairly. While, as noted, I do not remember the 

interview with Mr. Farah, it is interesting that the quote he attributes to me does not say that the 

major partie; control the CPD. 

5. I believe that the CPD’s debates should include the leading candidates for 

president ard vice-president, regardless of party afiliation. However, I do not believe the 

CPD’s general election debates should include candidates who have only marginal national 

electoral support. The CPD has adopted nonpartisan candidate selection criteria designed to 

identify those candidates who have achieved a level of electoral support enabling them 

realistically to be considered among the principal rivals for president and vice president. I 

believe tha: the CPD’s criteria are a carekl, reasonable and appropriate approach to ensure that 

the leading candidates, regardless of party filiation, are invited to participate in the CPD’s -.- - 
debates. 

6. During my tenure on the Board of the CPD, candidate selection decisions were made 

based on a good fhith application of the CPD’s published non-partisan candidate selection criteria. I 

am not aw.m that any decision by the CPD concerning candidate eligibility to participate in the 

debates WC‘B controlled or directed by the major parties, as is alleged in the Open Debates complaint. 

I d e c b  under penalty of perjury that the foregoing is true and correct. 

A I Executed his 4 day of March, 2004. 

- 2 -  
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BEFORE THE FEDERAL ELECTION COMMISSION 

In the Matter of 1 
1 

The Commission on Presidential Debates 1 
MUR 5414 

candidacies of nonmajor party candidates and, therefore, is bipartisan rather than nonpartisan. 

DECLARATION OF DAVID NORCROSS 

I, David Norcross, give this declaration based on personal knowledge as follows: 

1. ‘ I served as a member of the Board of Directors of the Commission on Presidential 

Debates (“CPD”) from 1987 to 1993. I do not presently serve on the Board or hold any other 

position with the CPD. I have not held official position with the CPD for over a decade and have 

no direct knowledge concerning its operations since I left the Board. - -  - -- 

2. I am aware of the Complaint against the CPD, filed with the Federal Election 

Commission by Mr. George Farah, on behalf of the organization named Open Debates. I 

understand that the Complaint includes and attributes to me the following quote regarding the 

CPD: “It’s really not nonpartisan. It’s bipartisan.” 
> 

3. Mr. Farah cites an interview he conducted with me on March 26,2001 as his 

source for this quote. I recall doing the interview. Mr. Farah did not tell me that the purpose of 

the interview was to press a claim against the CPD. 

4. I am aware that Mr. Farah has used the comments he attributes to me as part of his 

effort to advance the claim that the CPD supports the major party nominees and opposes the 

Mr. Farah has not filly or fairly represented my views. 



: I 6  

a 

5. In the years that I served on the CPD Board -- and therefore have direct knowledge -- 

the Board made considerable efforts to deal fairly with third-party candidates and adopted and applied 

nonpartisan criteria to determine candidate eligibility to participate in debates hosted by the CPD. 

During my tenure on the Board of the CPD, all candidate selection decisions were made based on a 

good faith application of the CPD's published nonpartisan candidate selection criteria. I am not aware 

of any decision by the CPD concerning candidate eligibility to participate in the debates that was 

controlled or directed by the major parties or their nominees, as is alleged in the Open Debates 

complaint. 

6.  I served on the CPD Board because I support the CPD's efforts to ensure that the 

public has the opportunity, during the final weeks of the general election campaign, to view 

debates among the individuals who have emerged as the leading candidates for the offices of 

President and Vice President of the United States. I believe that the CPD's debates should 
- - .  - - -  

include the leading candidates for president and vice-president, regardless of party affiliation. 

7. I do not believe, however, that the CPD's general election debates should include 

candidates who have only marginal national electoral support. During the time I served on the 

Board, the CPD, after careful deliberation and study, adopted nonpartisan candidate selection ' 

criteria designed to identify those candidates who had achieved a level of electoral support 

enabling them realistically to be considered among the principal rivals for president and vice 

president. The CPD's criteria in place while I was on the Board represented a carefbl, 

reasonable and appropriate approach to ensure that the leading candidates, regardless of party 

affiliation, were invited to participate in the CPD's debates. 

-2- 
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7 day of March, 2004. 
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DAVID NORCROSS / 
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BEFORE THE FEDERAL ELECTION COMMISSION 

In the Matter of 1 
1 

The Commission on Presidential Debates 1 MUR 4987 

DECLARATION OF DOROTHY S. RIDINGS 

..a 

..I 

I, Dorothy S. Ridings, give this declaration based on personal knowledge. 

1. Since April 1997, I have been a member of the Board of Directors of the 

non-profit, nonpartisan Commission on Presidential Debates (the “CPD”), which is a 

voluntary, unpaid position. Since 1996, I have been the President and CEO of the Council 

on Foundations. In addition, I currently am a Director of the Foundation Center and a 

Trustee of the Louisville Presbyterian Theological Seminary. I have never klda position 

with any political party, and my service on the CPD’s Board is not tied to any political 

Party* 

2. Prior to joining the Council on Foundations, I was the Publisher and . 

President of The Bradenton Herald from 1988- 1996 and the General Executive of Knight- 

Ridder, Inc. from 198601988, I also have worked as an editor, a Writer, and an adjunct 

professor, and as a technical assistant on a public housing project. I obtained my bachelor’s 

degree from Northwestern University and my master’s degree from the University of North 

Carolina. 

3. From 1982-1986, I served as the President of the League of Women Voters 

of the United States (the “League”), and prior to that time I had been associated with that 

organization in other capacities since 1976. In that regard, I am familiar with and was 

involved in the League’s sponsorship of general election presidential debates in 1976, 1980 

- 1 -  
232792 v I 



and 1984. The League’s goal in sponsoring general election debates, like that of the CPD, 

was to provide the electorate with the educational opportunity of seeing debates among the 

leading contenders for the Office of the President. 

4. The League sponsored two presidential general election debates in 1980, 

using criteria for invitations that are very similar to the CPD’s 2000 criteria: constitutional 

eligibility, ballot access, and demonstrated significant voter interest and support. (“The 

1980 Presidential Debates: Behind the Scenes,” a League of Women Voters Education Fund 

publication, is attached at Tab A.) A candidate’could satisfy the League’s demonstrated 

voter interest requirement either by obtaining the nomination of a major party or by 

achieving a 15% level of national support (or a level of support at least equal to that of a 

major party nominee) in national public opinion polls. 
- - ,  

5. Based on the application of the foregoing criteria, independent candidate 

John Anderson was invited to participate in the first presidential debate sponsored by the 

League in 1980. However, President Carter declined to participate in that debate because of 

the presence of the independent candidate. As a result, Mr. Anderson and Ronald Reagan, 

then the Republican nominee, participated in a two-candidate debate without President 

Carter. 

6. After the nationally televised presidential debate in which he participated, 

Mr. Anderson’s support in the polls dropped, taking his support level below 15% in four of 

five polls reviewed by the League after its first debate. Consequently, when the League 

sponsored a second debate in 1980, only candidates Carter and Reagan were invited, and the 

debate went forward between those two candidates. 

-2- 
232792 v I 



7. As the events of 1980 well demonstrate. an organization such as CPD that 

seeks to sponsor general election debates among the leading candidates for the Office of the 

President faces a difficult challenge. No candidate is obligated to debate, and there is a 

significant risk that a leading candidate would not agree to share the debate stage with a 

candidate who enjoys only modest levels of national public support. Thus, the debate 

sponsor’s legitimate goal in formulating its candidate selection criteria is to be sufficiently 

inclusive so that any candidate properly considered a leading candidate is invited to debate. 

but not so inclusive that one or more of the candidates in whom the public has demonstrated 

the greatest level of support refhes to debate. Given that the purpose of the CPD’s debates 

is to afford the voting public an opportunity to sharpen their views, in a debate format, of 

the principal rivals for the Presidency, the absence of one of the leading candidates - -  would 

dramatically undercut the educational purpose of its debates. 

8. CPD adopted its candidate selection criteria for the debates it hopes to 

sponsor in 2000 with the foregoing considerations in mind, as well as with the goal of 

adopting criteria that would be clear and readily understood by the public. In my capacity 

as a member of the CPD’s Board, I was involved in the discussions and the decision-making 

process that led to the Board’s unanimous decision to adopt the document entitled 

Commission on Presidential Debates’ Nonpartisan Candidate Selection Criteria for 2000 

General Election Debate Participation (the “2000 Criteria”), a copy of which is attached 

here at Tab B. The 2000 Criteria were adopted after extensive consideration of how best to 

achieve the CPD’s educational goals. Contrary to what I understand the complainants hake 

claimed, the CPD’s 2000 Criteria were not adopted with any partisan or bipartisan purpose. 

They were not adopted with the intent to keep any party or candidate from participating in 
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the CPD’s debates or to bring about a predetermined result. Rather, the Criteria were 
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adopted to further the legitimate voter education purposes for which CPD sponsors debates. 

9. In connection with the debates it sponsored in 1988, 1992 and 1996, CPD 

employed an approach to candidate selection that involved the consideration of multiple 

factors in an effort to identie those candidates with a “realistic chance of being elected.” 

The earlier criteria, like the current criteria, were intended to identie the leading candidates 

for the Presidency. It is my understanding that the Federal Election Commission rejected a 

challenge to the CPD’s earlier criteria brought h 1996 and found that the CPD’s criteria 

were “objective” and otherwise consistent with the FEC’ s regulatory requirements. 

Although it would have been easier in some respects simply to employ again in 2000 the 

criteria that had already withstood legal challenge in 1996, the CPD recognized from the 
- -- 

experience in 1996 that its contribution to the electoral process likely would be enhanced by 

adopting criteria that were clearer and simpler, and the application of which would be very 

straightforward. 

10. One of the criteria set forth in the CPD’s 2000 Criteria is the requirement that . 

a candidate have a level of support of fifteen percent of the electorate, as described more 

fully in the Criteria. The CPD’s selection of fifteen percent as the requisite level of support 

was preceded by careful study and reflects a number of considerations. It was CPD’s 

considered judgment that the fifteen percent threshold best balanced the goal of being 

sufficiently inclusive to invite those candidates considered to be among the leading 

candidates, without being so inclusive that invitations would be extended to candidates with 

only very modest levels of public support, thereby creating an unacceptable risk that leading 

candidates with the highest levels of public support would refuse to participate. 
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1 1. I understand that the complainants have alleged that the fifteen percent is an 

unattainable level of support for an independent or minor party candidate to achieve without 

participation in the debates. CPD’s review of the historical data is to the contrary. As 

noted, John Anderson achieved this level of support prior to the first debate in 1980 and, 

therefore, was invited by the League to debate. Other independent and third-party 

candidacies fiom the modem era demonstrate the point as well. George Wallace achieved 

significant voter support in 1968, and Ross Perot enjoyed a high level of popular support in 

1992, particularly before he withdrew fiom the race in July of 1992. (Mr. Perot 

subsequently re-entered the race shortly before the 1992 debates.) 

12. The CPD considered, but rejected, the possibility of using eligibility for 

public f g  of general election campaigns as the criterion for debate participation rather 

than another measure of public support. However, that criterion is itself both potentially 

overinclusive and underinclusive. Eligibility for general election fbnding is determined 

based on perfonnance in the prior Presidential general election. We realized that such an 

approach would be underinclusive to the extent that it would automatically preclude 

participation by a prominent newcomer (such as Ross Perot in 1992), but also would be 

overinclusive to the extent it would mandate an invitation to the nominee of a party that 

performed well in a prior election, but who did not enjoy significant national public support 

in the current election. In addition, while the Congress determined that five percent was a 

sufficient level of support for purposes of determining eligibility for federal funding as a 

“minor” party (at a level that is substantially lower than that received by the “major” 

parties), as noted, a debate host hoping to present the public with a debate among the 

- -. . - ..-. . ,_ 
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leading candidates (none of whom are required to debate) must necessarily take into account 

a different set of considerations. 

I declare under penalty of perjury that the foregoing is true and correct. Executed on 

April A!2000. 

Dorothy S. Rildings rn 
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Corporate Contributors to the League of Women Voters Education 
Fund for 1980 Presidential Debates 

Leadership Contributors - $50,000 or more (cash or in khd) 
Athntk RkhfSeId Company Herman Mfllez Inc. 
B a n h e r i c a  Foundation IBM Corporation 
Carter Hawley Hale Stores, 1nc. New York LIfe Insurance Company 
Chevron USA, Inc. Young & Rubicarn Inc. 
Covlngton & Burling 

btus Senkc Grant of $sO,OOO for State and Locai League ActMties 
Charles Benton Foundation 

Maor Coatrtbutots - $25,000 
The MacArthur Foundation 

National Supporters 
&oa Foundatfon 
Anderson Clayton & Company 
Beatrke Foods Company 
BlueBell Inc. 
The Coca-Cola Company 
PIrst City Natlonal Bank of Houston 
Oeneral Electric Company 
W. R Chace & Company 
Gulf Oil Company 
Gulf & Western Foundation 
Hoffman-la Roche, Inc. 
Honeywell, Inc. 

Interlake Inc. 
Lever Brothers Foundation 
Liggett Qroup, Inc. 
kxtite Corporation 
Merck 8t Company 
0. I. Corporation 
Radio Corpomlion OrAmerfa 
The Scherman Foundation 
Sidney Stem Memorial 'Rust 

utflitks Company ' 
Warner Communications, Inc 
Waste Management Inc. 

The LWVEF gratefully acknowledges the many cash and in-kind contributions by corporations In 
Baltimore and Cleveland to defray site expenses. 
The L W P  also acknowledges, with great appreciation, the many cash and in-kind 
contributions of League members and citizens throughout the country to defray the costs of the 
Forums and Debates. 
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On October 28, 1980, 120 million Americans, 
the largest televkion audience in our natfon's 
history watched Jimmy Carter and Ronald 
Reagan debate face-to-face. This event 
climaxed a long and grueling presidential 
campaign. Interest in it - on the part of both 
press and public - intensifled as the long  
playing drama unfolded and election day 
approached. Would the major presidential 
candidates actually face one another in what 
had been billed as the superbowl of the 1980 
election? 

The h g u e  of Women Voters, which spon- 
sored this and the preceding Debate between 
Ronald Reagan and John Anderson, as well as 
three Residential Forums during the'primary 
season, undertook many roles during that 
critical the. It was by turns negotiatoc 
mediator, fundraker and producer, as it Med 
to overcome the obstacles and resolve the 
conflicting alms of all those with a stake In the 
debates. The public clearly wanted to see and 
hear presidential candidates at the same the, 
Sn the Same place and under the same 
conditlons. The candsdates and their strate- 
gists understandably were seeking the most 
advantageous conditions and were anxious to 
control the terms of debates. If they didn't get 
what they wanted at  any given time - condi- 
tions that changed as the political fortunes of 
the campaign shifted - they could walk away. 
The League's difficult job was to resolve those 
often conflicting interests and make the mi- 
dential Debates a reality. 

Against considerable odds, the League was 
successful in making two Presidential Debates 
happen in 1980 - Debates that set several 
benchmarks that promise to have a lasting 
effect on the way voters choose their presi- 
dents. It was the first time a debate sponsor 
grappled with the participation of nonmajor 
party candidates, an issue that is likely to 
persist in future debate presentatfons. What is 
perhaps more important, the League's suc- 
cessive sponsorship of 1976 and 1980 Presi- 

dential Forums and Debates puts the organi- 
zation well on the way toward achieving one 
of i t s  major voters sewice goals - to establlsh 
such debates as an integral part of every 
presidential election. 

Laying the Groundwork 
for 1980 
The League's determination to sponsor Red- 
denthl Forums and Debates in 1976 and 198( 
was deeply rooted in I t s  own history and 
sense of mission. The League has been 
committed to providing a variety of services t( 
voters since i t s  founding In 1920. State and 
local Leagues throughout the country have fo 
years offered nonpartisan arenas for candi- 
dates to discuss campaign issues so that 
voters could make side-by-side comparisons 
of the candidates and their views. These 
candldate events have dealt with every electfvt 
office from local school boards to the United 
States Senate. 

When the League set out in-1976 to bring 
presidential candidates together in a series of 
primary forums and general election debates, 
i ts  sponsorship was thus a natural, though 
majot extension of the long tradition of these 
state and local League-sponsored candidate 
events. And the timing was right. There had 
not been presidential debates since 1960, 
when John Kennedy and Rkhard PtSxon faced 
one another in network-sponsored debates. 
Sixteen years late& In 1976, the public wanted 
presidential debates (a Gallup poll showed 
that seven out of 10 people were in favor of 
debates), and very significantly the candl- 
dates wanted them, too. Mth thb tide flowfns 
in i t s  favor, the League was successful in Its 
first Presidential Debates project. By the end 
of the 1976 election season. the League had 
presented four Forums at key points during 
the primaries and three Debates between the 
Republicans' candidate, Gerald Ford, and the 
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Democrats' candidate, Jimmy Carter; as well 
as one between their running mates, Robert 
Dole and Walter Mondale. 
As the next presidential campaign ap- 

proached, the League's national board 
weighed the merits of making so major an 
effort once again. The League knew korn 
experience that there was a huge 'consumer 
demand' for more thoughtful treatment of the 
issues in the campaign and for getting the 
candidates to discuss their positions on the 
issues in a neutral setting. The board con- 
cluded that debates could sene as essential a 
role in 1980 as they had In 1976, by providing 
a necessary alternative to the 30- and 60- 
second spots and the paid politicaI programs. 

Once again, the League mobilized state and 
local Leagues throughout the counw, under- 
took a massive fundralslng drive, hired staff to 

direct the project began visiting poten1 
debate sites and committed the whole I - - d e  

zation to ensure that a series of Reside -- .: 
.Forums and Debates would be a part o ---I 
1980 presidential election. 
As it turned out, a series of four Presi - 

Forums throughout the primary seasor - - 
scheduled, only three of which took pla 
Though the original schedule provided - % 

events at each site, one for Democratic :- 
one for Republican aspirants, political r 2 - - 
dictated that in 1980 only Republican G' -c 
dates met face-to-face to address key ci - 
paign issues. The opposite was true in 5'- 
when forums took place only between I c- 
cratic candidates. (See Appendix A for d a:: : 

on 1980 Forums). 
Rear the end of the 1980 primaries, F - - 

Reagan and Jimmy Cartez who q c h  se - - 

The League of Women Voters Education Fund - Sponsor of the Debates 
The League of Women Voters Education Fund (LWVEF) was established in 1957 as a researcn .- 
and citizen education organhation (dth 501(c)(S)tax status) by the Leagueof Women Voters o[' 
the United States (LWVUS), a membershfp and action organization (with 501(c) (4) tax status) .i 
dedkated to promoting polltical responsibility through info%& and active participation of 
citizens in government' The L W P  provIdes local and state Leaguesas we11 as the general 
public with research, publications and other educational servkes, both on current &sues and 
on citizen participation techniques. The network of local Leagues has a multiplier effect in 
bdnging the Educatlon Funds services to the wider public. Through workshops, conferences 
and the dktribution of publications, Leagues disseminate the LWVEFs research and 'how-to' : 
citizen aids. 

On the ~ t l 0 ~ 1  level the Education Wnds histork 1976 Presidential Forums and Del xes 
paralleled the service to voters that local and state Leagues provide at election time WfU 
candidate rneeungs. The Forums were the first series of their kind presented before the 
primaries, and the Debates marked the first time in more than 16 years that presidentia 
candidates met face-to-face. 

T h e  two organizations, LWWS and LWVEE are explicitly identified in the text only where the 
distinctlons are important to the particular points being discussed. Otherwise, the term 'League 9 
used throughout to refer to the LVWW. 
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likely to be his paws nominee, publlcly 
agreed to participate in League-sponsored 
Debates that fall. In fact, Reagan's announce- 
ment came during the last League-sponsored 
forum on April 23 in Houston, Tbcas. Mod- 
erator Howard K. Smith put the direct ques- 
tion to Reagan and to Qeorge Bush: 'If 
nominated by your party would you agree to 
papcipate [in League-sponsored Residential 
Debates]?' Governor Reagan's reply: 'I can't 
wait.' 

he addressed the natlonal convention of the 
League of Women Voters of the United States 
in Washington, DC. H e  was  asked, 'Mr. Presi- 
dent. . . we'd like! to know if you'd give your 
promise to us today to particfpate in the 
League-sponsored Residential Debates this 
fall if you are the nominee of the Democratic 
Party.' Mr. Cartefs reply: 'Yes1 Yes I will be glad 
to participate this fall if I am the nominee. It 
would be a great pleasure to be the nominee 
and to debate . .* 

With public commitments in hand, the 
League turned toward several other issues 
related to the Debates, such as eligibility 
requirements for candidate participation, for- 
mat, number of debates, and selection of 
debate sites. As a means of soliciting prelhi-  
nary advke on these and other topics, the 
League's board established a 28-member pub- 
lic Advisory Committee on Residential De- 
bates. The committee was chaired by Carla 
Hills, former Secretary of Housing and Urban 
Development with the Ford Administration, ' 
and Newton Minow, former chairman of the 
Federal Communications Commission under 
Resident Kennedy 

In July the League's board announced Its 
proposed schedule for the series: three Resi- 
dential Debates and one Vice-Presidential De- 
bate, starting in September. At the same time, 
they reviewed some 20 potential debate sites 
and identi fled Baltimore, Maryland; Cleveland 

Carter's promise came on May 5, 1980 when 

Ohb; Loubvllle Kentucky; and Portland, Ore- 
gon, as the proposed sites for these Debates. 
w r a p h k a l  diversity was a factor in select- 
ing the sites, as was the availability of suitable 
facilities. 

What was left to determine were the criteria 
by whkh candidates would be invited to 
debate - a process that was to become a 
cause ceiare. 

Criteria: The Debate 
About Who Should 
Debate 
The inclusion of independent and third-party 
candidates in presidential debates was com- 
pletely uncharted territory. There was no b- 
tory to look back on. The Kennedy-Nixon 
debates in 1960 and the Pord-Carter deQates 
in 1976 had set a precedent for debates 
between mjor-party candidates, but there 
was no precedent for- tjow to deal with the fact 
that from time-to-time an independent or 
minor-party candidate emerges as a signifi- 
cant force in a presidential campaign. Sfnce 
1980 seemed to be such a year: it was 
imperative that the League set objective 
criterh early by which to determine which 
candidates merited treatment as 'significant.' 

Literally dozens of candidates were Inter- 
ested in being included. Yet the goal of having 
candidates deal with the issues in some depth 
would be defeated if the cast of characters 
became too large. The League knew that it 
would also be much harder to get the maJor- 
party candidates to agree to debate if they ha . 
to share the platform with candidates they 
considered less  significant. Therefore, the 
League decided not only to establish criteria 
for the selection of debate participants, but 
also to announce these criteria well before 
applying them, so that both the public and th 
candidates would know all the rules. c 

: 
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for the League, no issue took more atten- 
tion or involved more discussion than the 
development of these crkerla. The League 
knew that such criteria would not only play a 
critical part in the 1980 debates planning, but 
also that these criteria and the process by 
which they were determined would be care- 
fully scrutinized. MoreoveG the federal Elec- 
tion Commission (FEC), the agency set up to 
regulate federal elections, would view the 
criteria as a measure of the League's nonpar- 
tisanship. (The FEC permits a debate sponsor 
to exerck its discretion as to whom to invite 
as long as debates are nonpartisan and 
include at least two candidates. See box, 
p. 8,  for a detailed description.) 

The criteria for selecting candidates to ap- 
pear were based on the FECs requirements 
and the League's own long-standing and strict 
standards for offering voters reliable, nonpar- 
tlsan pre-election informatfon about candi- 
dates and their positions on issues. They had 
to be nonpartisan; they had to be capable of 
objective application, so that they would be as 
free as possible from varying interpretations; 
and they had to be easy to understand. 

LWV Resident Ruth J. Hinerfeld meets with 
James Baker; chainnan of the Reagan for 
President committee (L) and Carter Campaign 
Chairman Robert Strauss (R) to work out 
details for a Carter-Reagan debate. 

On August 9, the League's board adopte 
three criteria by which invitations would be 
extended. Any candidate Invited to particip . . 
would have to meet aii three: 
1. Constitutional eligibility - Only those c ! e- 

didates who met the requirements of tl -- 
Constitution of the United States were 
considered. Article 11, SectIon I require 

. the President to be a 'natural born citi- 
zen,' at least 35 years of age, and a 
resident within the United States for at 
least 14years. 

2. Ballot access - A presidential candidatc 
had to be on the ballot In enough sb te -  - 
have a mathematical possibility of winn - 7 
the election, namely, a majority of vote. 
(270) in the Electoral College. 

3. &mombated s i g n i f i t  uoter interest 
and support - A candidate could demo 
strate significant voter interest and s u p  
port in one of two ways: nomination by . 
major party.. 01; -for minor-party and Inde 
pendent ~and!da te~  nationwide public 
opinion polls would be considered as ai 

' indicator of voter interest and support. 
Those candidates who received a level of 
voter support in the polls of 15 percent or 
a level of support a t  least equal to that of a 
major-party candidate would be invited to 
participate in the Debates. 

The criteria were announcedat a press 
conference in New York City on August 10. 
The first and second criteria occasioned little 
comment, but the 15-percent level of s u p p  
In nationwide public opinion polls created 
considerable controversy with the press, tl - 
public and the candidates all getting into a 
minidebate about the use of polls and the 
appropriate threshold for deciding who 
should be invited to debate. 

use of polling data to measure significant 
voter support since polls are subject to 

Some, including pollsters, questioned thl 

b 



R 

E 
E 
I 
I 
I 

sampling error and variation in techniques. 
The League acknowledged the fact that poll 
data were not perfect but argued that polls 
were the best objective measure available for 
determining how much voter interest and 
support a nonmajor party candidate had at  a 
given point In the course of the campaign. 
And that Is what the League had to gauge 
before extending invitations. 

figure or the choice of 15 percent as that 
figure. Threshold levels ranging between 15 
and 25 percent had been discussed by the 
Advisory Committee. The League's board, 
after carefully weighing the optionp decided 
that a specific figure, though admittedly arbi- 
trary, would provide the most objective bask 
for a decision. In settling on the 15-percent 
figure the board took into account a number 
of factors: the records of public opinion polls 
in previous presidential elections and their 
relationship to election outcomes; the sub- 
stantial obstacles faced by nonmajor party 
candidates; and variations among public opln- 
ion polling techniques and the precision of 
their results. The board conchded that any 
nonmjor party candidate who, despite the 
odds such candidates face received even a 
15-percent level of support in the polls 
should be regarded as a stgnificant force in 
the election. 

The League's board also decided that it was 
essential to apply the criteria to nonmajor 
party candidates as close in t h e  to the first 
Debate as was realistically possible. To allow a 
sufficient amount of poll data to be gathered 
between the last major-party convention and 
the scheduled first Debate, which was 
targeted for the third week in Septembet It 
was  clear that the League could not effectively 
apply the criteria until the second week in 
September. 

At the same August 10 press conference it 
was announced that the League would extend 

- 

Others criticized either the use of a specific 

\ 

formal invitations to the major-party candl- 
dates later that week at the conclusion of t h ~  
Democratic Natlonal Convention. (The Repu 
lkans had met in July.) 

Realizing that decisions made h early S ~ F  - 
tember; while appropriate at that time, mist- - 
not remain s o 0  the League's board had also 
determhed that it was essentfal, In order to 
be faithhl to the purposes of the kbates '  t 
reserve 'the rlght to reassess participation c 
nonmajor party candidates in the event of 
significant changes in Circumstances durins 
the debate pertod.' League Resident Ruth J 
Hinerfeld gave clear notice at the August 10 
press conference that the board would revieA 
such candidates' standhgs before subsequ 7 -  

debates In light of the established criteria, 
then extend or withhold invitations 
accordingly. 

way for the k g u e  to Invite candidates to 
debate. 

The establishment of the criteria cleared t -- 

The Politics of 
Debating I 

By the summer of 1980, as the League was 
ready to extend invitations to the major-party 
candidates, the public commitments those 
candidates had made in the spring to partici- 
pate in League-sponsored Debates had begun 
to waver. The political climate had changed. 
John Anderson's independent candidacy had 
gained momentum and had become a force 
to be reckoned with by both the candidates 
and the League. 
On August 19, a week after the Democri - 

nominated Jimmy Carter as their standarc 
bearer in 1980 (Ronald Reagan had alread 
been nominated by the Republican Party), 
League formally invited Jimmy Carter and 
Ronald Reagan to participate in a series 0 1  
three Presidential Debates - the final date 

- 
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sites and formats to be worked out at a later 
tfme. 

By late August neither candidate had said 
yes to the League's invitation. Startlng on 
August 26, the League began to meet Wtth 
their representatives injoint session to dis- 
cuss the whole debate package Including the 
number of debates, dates, sites and formats, 
and to secure an agreement from both candi- 
dates to debate. Carter strategists wanted 
earikr debates, Reagan strategists wanted 
later debates; Carter representatives wanted 
more debates, Reagan representatives wanted 
fwer  debates. All these specltlcs were put on 
the table for discussion - none of the differ- 
ences h e d  insurmountable. Yet at the end 
of this meeting neither side made a commit- 
ment to debate - each was waiting to see 
whether John Anderson would be Included. 
On September 9, after revtewfng data from 

five different polling organizations, In consul- 
tation with three pollfng experts (not involved 
in the polls being used), the League an- 
nounced that John Anderson met i t s  criteria, 
and he was immediately invited to participate 
In a three-way Debate In Baltimore on Sep- 
tember 21: H e  accepted immediately, as did 
Ronald Reagan. Jimmy Carter announced that 
he would partfcipate in a three-way Debate 
only after a two-way Debate with Ronald 
Reagan. Having establkhed i t s  criteria and 
having invtted John Anderson, the League 
would not agree to Cartefs proposal. 

Following the September 9 decision, the I 

The five polling organizations whose data the 
League examined were: Louis Harris Assodates, 
the Los Angeles Tlmes, the Roper Organization, 
NBC/Assocbted Press and the Qallup Poll. The 
three polling experts consulted by the League 
were : Mervln Pleld, Chairman of the Board of the 
*Id Research Corporatlon; Lester R Frankel, 
Executive We-Resident of Audits and Surveys, 
lnc.: and Dr. Herbert Abelson, Chairman of the 
Board of Response Analysis Corporation. 

League se t  up meetings wlth the candidat1 
representatives to reach agreement on the 
details of the first Debate, scheduled for 
September 21. All aspects of this first Deb-:< 
in Baltimore were agreed upon by k a ~  I-._ 
+demon representatives. Carter had still -=c 
agreed to debate. 
The invftatfon to debate remalned open 

Jhrny Cartet and the League indicated thi-  
third podium would be held In readtness fc 
him at the Baltimore Debate in the hope tt 3 -  

he would be present. For several days, the 
possibility of a third podium or 'empty c k  - -  
was the source of considerable specubkr- 2.. 
the pres  and a favorite topic for polftical 
cartoonMs. Howevec when it became app .v 

ent that Jimmy Carter would not change hi 
mlnd about participating in a three-way De 

, bate, the League announced that there wo I - 
be! no .empty chair' in Baltimore. The first 
l980 League-sponsored Debate took phce - 
September 21 scheduled, but only Reag .- 
and Anderson tw t i  part. (See Appendix 6 f - 
details on 1980 Debates.) 

in sponsoring the Baltimore Debate, the 
League had held firm to its plan to Invite ah 
significant candidates to debate and had not 
agreed to Cartefs condition that he would 
appear in a three-way Debate only after 
debating Ronald Keaganone-on-one. How- 
evez the League also recognized that the 
Baltimore Debate had failed to meet its goal 
of giving voters an opportunity to see and 
hear all of the significant presidential candi- 
dates at the same time, in the Same place - 
under the same conditions. Unfortunately, - 9  

prospects for a three-way Debate did not 
improve after September 21. With Cartefs 
terms unchanged and with Anderson still 
showing enough support in the polls to ma 
the League's criteria for participation, it ap 
peared there might be no hther debates. 

Yet it was becoming increasingly clear th . 
the public wanted more debates. The Leag c 

t 
8 
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was caught between the 'irreststible force' of 
voter demand and the 'fmmovable objecV of 
Cartefs demand. In an effort to break the 
stalemate the League called all three candl- 
dates' representatives shortly after the Balti- 
more Debate and put forward a new package. 
The League now offered a two-way Debate 
between Carter and Reagan tied to a three- 
way Debate among Carter; Reagan and Ander- 
son. Thb time Carter and Anderson accepted, 
but Reagan rejected the plan. 

At the same time the League made this 
offez it also invited all three vice-presidential 
candldates to partfcipate In a Debate In bub- 
ville Kentucky. Democrat Walter MonUaIe d d  
yes, Independent Patrick Lucey said yes, but 
Republican George Bush said no. When E5ush 
said no, Mondale then declined the League 
lnvltation, and the vice-presidential debate 
was cancelled. 

The presidential series also appeared 
doomed. The League Withdrew Its proposal 
when no agreement could be mched, and 

~ there seemed very little hope of working out 
any future agreement. In the next fw weeks, 
howeg several developments helped to 
break the stalemate. Voter interest In a debate 
betweem the major-party candidates continued 
to build as evidenced by major national 
public opinion polls released during that 
period. Editorials and columns appeared in 
some of the nation's leading newspapers and 
magazines calling on JImmy Carter and 
Ronald Reagan to debate one-on-one. 

During thls same period the polls also , 
showed that John Anderson's support was 
eroding. In rnid-Octobec in keeping with the 
policy established when the criteria were an- 
nounced, the League's board reviewed his 
eligibility for participation. The board exam- 
ined the results of five national polls taken 
between September 27 and October 16, con- 
ducted by the same polling organizations 
whose results the League had examined In 

~ 0 ~ b r i e J t h e j o u r n a l t s t s w h o  
fonned the panel of questioners for the 
debate in Baltimore between Ronald Reagan 
pnd John Anderson 
making I t s  early September decision. Four of 
these five polls showed John Anderson's level 
of support below l5 percent dearly below the 
levels of support he received in those same 
polls In early September. In consultation with 
the same three polling experts with whom It 
had conferred earlier; the League's board 
determined that John Anderson no longer 
met tk League's critedk. The League then - 
on October 17 - invlted Jlmmy Carter and 
Ronald Reagan to debate in Cleveland Ohio 
on October 28. Both candldates accepted the 
invitation. 
The scenario was very different hom that 

first envisioned by the League. As originally 
planned, a debate so late In the campaign 
would have been the last in a Series of three, a 
sew that would have offered the posslbIlity 
of varying the subject matter and format Now, 
the two main contenders would have only one 
chance to face one another. October 28 had 
become transformed from one in a series of 
opportunltles for candidates and voters to 
deal thoughtfully with the issues into a 
winner-take-all event. 

With such high stakes, planning for the 
actual Debate was a delicate process. Candi- 
dates' representatives were concerned about 
audience size, color of backdrop, the piace- 

# 
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ment of still photographs in the hall, etc. But 
the format was of greatest concern. 

For the very reason that the Cleveland 
Debate would now be the only one between 
the two major-party candidates, &he League 
urged a format that would produce &he freest 
possible exchange on the broadest, posstble 
range of campaign issues - namely, using 
only a moderator to direct the flow of ex- 
change between the two candidates. It was a 
format that had worked exceptionally well in 
the second of the 1980 League-sponsored 

be the only Debate between Carter and 
Reagan - this format was not acceptable to 
elther candidate. With the stakes so hlgk 
neither was wilting to take his chances on 
such a ke-flowing format. Both insisted on a 
more predictable exchange using a mod- 
erator and panelists as in the 1960 and 1976 
debates. 
The League like many Viewers and press 

critics, was far horn satisfied with elther this 
format or  that of the September Debate. T'he 
fact was, however, that the candidates' repre- 
sentatives insisted on the 'modified press 
conference' format of both Debates, 
negotiated to the minutest detail. I t  was that 
or nothing. 

panel selectlon. The League had developed a 
roster of 100 journalists from whkh the 
moderators and panelists for both Debates 
were finally drawn. League staff conducted an 
exhaustive search through consultation with 
professional media associations, producers of 
major news analysb shows and editors and 
news directors representing minority medh. 
Particular attention was given to thejour- 
nalists' areas of expertise and their reputation 
for fair and objective reportingof the issues. 

The final selections were made by the 
League in consultation with the co-chairs of 

F O W ~ S  In Chicago* 
' for exactly the same reason- that it was to 

Close~y allied to the format issue was that of 

The L e i  
When the League announced In N o  ~ 7 2  
1979 its Intention to sponsor a sed4 s - - 
Residential Forums and Debates, i! 7 %  

the midst of a prolonged struggle o e- .. 
ing soure& and the structure of fed :-1 
candidate debates with the federal 1 L-- . 
Commission (FEC), the agency set L Z  :c 
regulate federal elections under the ; 3: 
Federal Election Campalgn Act (FECA . 2 r  
the provtsions of that act made It un z.. -L 
any corporation or union 'to make a cw:-  
tton or expenditure in connection wt Y a7 
election to any poli!jcal omce.. . : Ir .e- 

w h k  the L W P  was planning the E - : 
Prestdentiai Forums, the FEC inform - 
vised the League that corporate and . - 8 -  

funds to flnance the Forums would r. :: zl: 
prohibitd as long ag such cont rbut l -~-~  - 
not bave tk 'effect of supporting or  3.. c - I 
partfcular partles or candidates." But 7 2- 

after the MI" had already conductc ? -. 
forums series partly financed by corporate 
and union contributions, the FEC issued a 
policy statement barring 501(c)(3) organl- 
zatfons such as the LWVEP korn accepting 
corporate or  unlondonations to d e h y  the 
costs of such events as debates. The FEC 
admitted that corporate and union donatior 
to the LWVeF were not political contribution: 
or expenditures under FEW deflni th  fir ' 
those terms, but the agency said tha - - - a  

LWVEF's expenses were nevertheless - = 
bursements 'in connection with' an t -- - 
and therefore could not come From c --- '1 

or union sources. 

advance of the League-sponsored Poi - -. 7 

Debates, had a devastating effect on 1 x'; A 

The 1976 decision, which was mad 



Thus the FEC began the rulemaking process 
again and developed a regulation that took 
effect on Apdi L 1980, barely in tlme for the 
League to undertake the massive fundraisfng 
necessary to sponsor the 1980 ResldentiaI 
Debates. This regulation broadened sponsor- 
ship of debates to SO1 (c)(3) and 501 (c)(4) - I 

organizations that did not endorse, support or 1 oppose poliUcal candidates or parties. It also . 
allowed bona fide broadasks and the print,. a,: ! 

media to spend corporate money to stage -.:; 
debates. It  left to the discretion of the spo&r ; 
the method by which candidates were chosen . - 
to partfdpate. The ITC stated that debates a& *-' 
required to be nonpt i san  and left it up to the 
sponsor as b how that was to be a c h M .  , a -  

As soon as the new regulation went hto 
effkcc the League began & raise-money from 
corporations for the 1980 Presidential De- 
bates. A breakthrough in securfng the neces- 
sary amount of funding came when six major 
corporations each contributed $5O,ooO. (See 
inside front cover for list of corporate contrf- 
butors.) (The largest single contribution in the 
history of the LWVEPs Debates project was a 
gift of $250,000 from the Charles Eknton 
Foundatlon in l976, made before the 1976 
FEC ruling.) 

In all, the League raised and spent nearly 
$700,000 for the 1980 Residential Forums 
and Debates, which could not have taken 
place without the generous contributions of 
the corporations and Indivtduals involved. 
This $700,000 was greatly augmented by the 
value of volunteer hours - particularly those 
of League members in Baltimore, Loufsvflle, 
Portland and Cleveland - making the Debates 
far more than a million dollar effort. 
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the AdvtsOry Committee Catla Hills and 
Newton Minow, after they discussed the pool 
ofbumalists with the candidates' 
representatives. 
The League preferred to keep the candi- 

dates' representatives entirely out of the panel 
selection process. Howevec because of the 
tremendous significance of the Cleveland De- 
bate the candidates' representatives insisted 
on being involved in almost every decislon - 
large and small. 

A Look Back.. . and a 
Look Ahead 
Scholars Steven Chaffee and Jack Dennis write 
that while many questions about debates 
need more study and research, one conclu- 
s b n  drawn from studies of the 1960 and lQ76 
presidential debates Is that 'the debates make 
substantial contributions to the process of 
democracy and perhaps even to the longer- 
term viability of the system. The research 
offers a great deal of support for the proposi- 
tion that the debates serve important informa- 
tional functions for voters.'1 They enable the 
voter to weigh the alternatives being proposed 
by each candidate, and 'as an inforzqation- 
gathering device they have the unique virtue 
of allowing a simultaneous consideration of 
the alternativesq without whkh the voter is 
forced to gather information born 'a large 
series of such dkontinuous, one-sided pres- 
entations as advertisements, news reports of 
speeches, and party conventions." 

When scholars, historians and political ob- 

The Past and future of Residential Debates, 
Austin Rannq, Ed. 'Residential Debates: An 
Empirical Assessment- by Steven H. Chaffee and 
Jack Dennis, 1979, American Enterprfse Institute, 
p. 98. 

albid., p. 99. 
'(bid., p. 99. 

servers write the definitive history of Ule - - 
Residential Debates, how will they be vft * -  
What contributions did they make towart - -  
democratic system of government? t f ~ ~  L: - 
the League's experience as sponsor - bc - - 
successes and its failures - serve to imp - 
the quality of debates in the future? 

historical perspecthe, It Is possible to ma - *  
some telling observations about the sign -- 
c a n e  of the 1980 Residential Debates arc 
the lessons to be learned. The nature anc - -. 
quality of the 1984 preskiential campaign - 
fast-approaching event - will be affeded I 9. 

how constructively we use the intenrening 
t h e  to evaluate the 1980 Residentfal Det i -  
experfence in order to build a better one It 
1984. 

thl Debates every four years are now beco - 
ing the n o m  never before have we had 
,debates in consecutive presidential electlo - : 
This nascent tradltion, together with Wen 
heightened sense of entitlement - a right to 
see and hear presidential candidates debate 
the issues at  the same time, in the same place 
and under the same conditions - will weigh 
heavily against the reluctance of future candi- 
dates to participate. 

But even if the weight of voter expectation 
overrides the resistance of major-party candi- 
dates, the complex problems surrounding the 
padclpation of minor-party and independ4 - 
candidates remain. In a 1979 report, the 2 - 
Century Yund ?tisk Force on Rlevised Res 
dential Debates called this 'the single mos 
difficult Issue confkonting Presidential De- 
bates.' (The 20th Century h n d  is an inde- 
pendent research foundation that studles 
economk political and social institutions a 
issues.) In 1980, the League tackled the &si 
with i t s  eligibility criteria. That approach will 
be a starting point for all future efforts to sei 
rules for debate participation. 

Although it too early to achieve an 

Residential Debates in 19841 Yes. Resic -.- 
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a-2 - I. Backstage at the Debates . .. .- 
_. - . - i. 

In 1975, the Federal Communkatbns Commlssbn ruled that debates could be exempt from' 
the 'equal time' restrictions of W o n  315 of the Communications Act of 1934 lfsponsorshlp ! 
was independent of both broadcasters and candidates and the debates could be c las s~das  *.a 

 bo^ fide news events. Thus, In l976 and 1980, the League served as the Independent ,I . 
sponsor of the Debates, which we= covered by the broadcast medh as news evenfs.;~;2~f!~~ ., 39: . < .  * 

0 45.8 millSon housefrolds, approdmkly 120 million vfewers In the United States watched" 

0 L 204 members of the media were present in Baltimore to cover the Anderson-Rea& ' I  '' 
Debate. l.632 medh representatives were in Cleveland to the Carter-Reawn D e b &  
Thrs included SUI photographersand print W, radio and foreign&urnalfsts. #-- I- .- ' 
The Voke of America broadcast the Debates live or tapedelayed in Englfsh to a wridwkle i 
listening audknce. V W  39 Ianguage'senkes used ekcerpts of the Debates tn W t b n  , ~. 
for newscasts. The Debateswere bn>adcast ISve in Spankhto all of Latin America. :r. ' - L r' 

L 1 .  . ,-:?i5\ 7 

c * ': In 1980: 

-- . 5 ,-; :f the Cartex-Reagan Debate. ."& c 
: 

. L '  

 he League itself gives the 1980 Residen- 
hi Debates experience mixed reviews. It takes 
pride In the history-making nature of its 

~ efforts. And It takes pride In adhering to its 
main goal. The League's perslstence did 
enable American voters, in record-breaking 
numbers, to hear significant presidentfa1 can- 
dIdates debating the h u e s .  It met an  unques- 
tionable 'consumer demand": an October 
1980 national public opinion poll found that 
73 percent of the people surveyed wanted 
such debates. Voters had two opportunities to 
make side-by-side comparisons of candidates 
and their positions on the issues. In an 
e!ection characterized by slick candidate 
packages - 30- and 6O-second radio and 
television advertisements and canned 
speeches - the League Debates gave the 
toters the solid information they needed to 
help them cast an Informed vote. 

Yet despite the clear demand horn voters 
for this service, the 1980 Presidential Debates 
bere in constant jeopardy. League plans for a 
comprehensive series of four Debates - three 
among presidential candidates and one 

' 

among their runnhg mates - had to be 
abandoned; a three-way Debate never took 
place; and because the major-party candidate - 
met only once, that .Debate took on all the 
burdens of a Wnner-take-all' event. Issues 
concerning structure and format were 
negotiated to the minutest detail. Candidates 
were unwilling to try new formats, and they 
threatened to walk away from debating at  
many turns if they did not get what they 
uianted. 
These difficulties faced by the League in 2980 
will be facing the League or any other debates 
sponsor in the future. Whenever a major 
candidate sees disadvantages in sharing a 
platform with an opponent, a debate may not 
take place. And whenever the smallest featu 
of the plan seems disadvantageous, the thrt - 
to walk away can hold the effort hostage. lb 
ensure that improved debates become a 
regular part of every presidential election, at 
to examine and improve the political 
communications process (how candidates 
communicate to voters their stands on h u e  - 
the LWVEF has embarked on a three-year 



?e- : ;; 
Aboue, UVVW Chair Ruth J. Hine~efd briefs 
the press the day before the Cle&hxl  debate 
between J h m g  Carter and Ronald Reagan 

project leadlng up to the 1984 presldentlal 
electbn. The League will reach out to the 73 
percent of Americans who have said they are 
in favor of debates through their valious 
organizations, instltutlons and as indlviduals. 

The purpose of this effort Is to rake issues 
about the ways in which candidates 
cornrnunlcate with the electorate, and to 
educate the public about debates and the 
whole political communication process. Tt - 
events will Include town meetings, opinion 
leader gatherings and hearings among 
others. Above all this project will identify s - 
mobilize the debates constituency so that I - 
constituency can demand of future candid; - -  
that they face each other and the public in . 
open exchange of Ideas. 
The League's primary gdal is to see that 
presidentlal debates occur in 1984 and in t -- 
future, and that the debates process contir , e . ~  

to be Improved. The League's experience i 5 
sponsor of Residential Debates In 1976 ar - 
1980, combined with the long tradltion of 
state and local League-sponsored candidat 
events, places the organlzatlon In an ideal 
position to ensure that this happens. 

I 
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Appendix A 
l980 Presidential Forums* 

First Residential Forum 
I I Wednesday, February 20, 1980 

850-10:OO p.m. EST 
Manchestet New Hampshire 

I M o d e r a t o r .  

I 'PaneWts: 
I 

I 

Candidates: 

.- 
Fonnat: 

Howard K. Smith, broadcast 
journalist 
Joseph Kraft syndfcated 
columnist 
Eileen Shanahan, managing 
editor; Washington Star 
Representative John Anderson 
Senator Howard Baker 
Ambassador M r g e  Bush 
Oovernor John Connally 
Representative Philip Crane 
Senator Robert Dole 
Clovernor Ronald Reagan 
Part 1. Seven questions were 
posed. The candidate to 
whom a question was fhst 
addressed had two minutes to 
respond; the other six candi- 
dates each had one minute to 
respond. Total: 1 hour. 
Part 11. Individuals from the 
audience directed their ques- 
tions to a specific candidate 
who was given one and one- 
half minutes to respond. mtal: 
23 minutes. 
Part 111. Each candidate was 
given one minute to make a 
closing statement. Total: 7 
minutes. 

*Questions for each forum could cover any 
subject . 

Second Fresidenthl Forum 

Thursday, March l.38'1980 
8:001930 p.m. CST 
Chlcago, Illinois 
Moderatorr Howard K Smith 
Candidates. Representative John Andersoi 

Ambassador Qeorge Buh 
Representative Philip Crane - 
Governor Ronald Reagan 

Formats Par& I. The moderator di- 
rected questions to specific 
Candidates; after the initial re- 
sponse. all the candidates 
were free to partidpate .in a 
dkussion of the issue. 'Ibtal: 
90 minutes. 
Part SI. IndMduals &om the 
a_udIence askql questions; t h c  
fond for response was the 
same as in Part I. 7btal: 26 
minutes. 
Part 111. Each candidate was 
allotted one minute for a clos- 
ing Statement. lbtal: 4 min- 
utes. 

Third Presidential Forum 

Wednesday, April 23, 1980 
8:00-9:00 p.m. CST 
Houston, Texas 
Moderator. Howard K Smith 
Candidates: Ambassador George Bush 

Fonnat: 
Governor Ronald Reagan 
Same as in Second Presiden- 
tial Forum. Part I: 45 minutes. 
Part 11: W minutes. Part Ill: 2 
minutes. 



Appendix B 
1980 Presidential Debates* 

First Residential Debate 
Sunday, September 21,1980 
1000-1L00 p.m. EST 
Baltimore, Maryland 
Moderator= Bill Moyers, public televfsion 

PaneiIsts: Charles Corddry, reportec 
comrnentator/producer 

BaltlmOreSun 
Soma Golden, editorial writet 
flew York mes 
Daniel Qeenberg, syndicated 
columnist 
Carol toomis, board of 
editors, forhvle magazine 
Lee May, reportel; L a  Angefes 
mes 
Jane Bryant Quinn, columnist 
lYeuxsueek magazine 

Candidates: Representative John Anderson 
Governor Ronald Reagan 

Fonnatt Each panelist asked one 
question. Each candidate was 
given two and one-half 
minutes to respond. then each 
had an  additional one minute 
15 seconds to challenge the 
other's response. Each 
candidate was allotted three 
minutes for a closing 
statement. Total: one hour. 

cover any 

Second Residential Debate 
'lbesday October 28,1980 
9m-lLOO p.m. EST 
Cleveland Ohio 
ModeratOrr Howard K. Smith 
Panelists: Harry Ellis, Washington staff 

correspondent Christian 
Science Monitor 
William Hilliard, assbtant 
managing editoc Portland 
Oregonian 
Ma* Stone editoc US. 
Hews and World Report 
Barbara Waiters, 
correspondent ABC News 

Qovemor Ronald Reagan 
Part 1. Each panelist dlmte 
one question to a candidate 
who was given two minutes 

- respond. The panellst then 
asked a follow-up question, 
and the candidate had one 
minute to respond. The san -- 
question was directed to the 
other candidate who had the 
same opportunity to respond 
to that question and a follow- 
up questfon. Each candidate 
was then given one minute to 
challenge the other's re- 
sponse. Total: 40 minutes. 
Part [I. Each panelist aske 
one question to which eac - 
candidate had two minute 
respond. Each candidate v - - 
then given one and one-h; 
minutes for a rebuttal. Eat 
had one minute for a sum 
buttal. Total: 40 minutes. 
Part 111. Each candidate hi 
three minutes for a closin: 
statement. Total: 6 minute- 

Candidates: President Jimmy Carter 

Formatt 

4 



Appendix C 

Carla Hills, Co-Chair 
Robert Anderson 
Jeny Apodaca 
James David Barber 
Charles Benton 
Shirley lkmple Black 
Douglas Cater 
Sol Chafkfn 
Archibald Cox 
LeeMM 
Dorothy Height 
Harriet Hentges 
Ruth J. Hfnerfeld 

Public Advisory Committee* 
Newton Minow, Co-Chair 
Bedamin Hooks 
Pat Hutar 
Jim Kaxayn 
Jewel Lafontant 
k e  Mitchell 
Austin Ranney 
Sharon Percy Rockefeller 
Carmen Delgado Votaw 
Paul Wagner 
Charts Walker 
Caspar Weinberger 

Bill Brock, Chairman 
Republican National Committee 

EX-OffiCio 
John White Chairman 

Democratic National Committee 

:d 
pra  

c-c -- 

one of I 
iidential 

:he co-chair: 
campaign. -,-- 
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a. is at least 35 years of age; 

6th 

IU a --. 

b. is a Natural Born Citizen of the United States and a resident of the 
United States for fourteen years; and 

C. is otherwise eligible under the Constitution. 

2. EVIDENCE OF BALLOT ACCESS 

The CPD’s second criterion requires that the candidate qualify to have hisher 
name appear on enough state ballots to have at least a mathematical chance of securing an 
Electoral College majority in the 2000 general election. ‘Under the Constitution, the candidate 
who receives a majority of votes in the ElectOral College (at least 270 votes), regardless of the 
popular vote, is elected President. 

3. INDICATORS OF ELECTORAL SUPPORT 

The CPD’s third criterion requires that the candidate have a level of support of at 
least 15% (fifteen percent) of the national electorate as detennined by five selected national 
public opinion polling organizations, using the average of those organizations’ most recent 

- - .  publicly-reported results at the time of the determination. . -  - 

C. APPLICATION OF CRITERIA 

The CPD’s determination with respect to participation in the CPD’s first-scheduled 
debate will be made after Labor Day 2000, but sufficiently in advance of the first-scheduled 
debate to allow for orderly planning. Invitations to participate inthe vice-presidential debate will 
be extended to the running mates of each of the presidential candidates qualifying for 
participation in the CPD’s first presidential debate. Invitations to participate in the second and 
third of the CPD’s scheduled presidential debates will be based upon satisfaction of the same 
multiple criteria prior to each debate. 

z 

Adopted: January 5,2000 

I -- 
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FEDERAL ELECTION COMMISSION 
999 E Street, N.W. 

Washington, D.C. 20463 

Staff Member: Delbert K. Rigsby 
Statute of Limitations: January 6,2005 

RESPONDENTS: 

- _  - - -  

FIRST GENERAL COUNSEL'S REPORT 

MUR 4987 
Date Complaint Filed: March 2 1,2000 
Date of Notification: March 28,2000 
Date Activated: June 6,2000 - 

The Reform Party of the United States of America 
Patrick J. Buchanan 
Pat Choate 
Buchanan Refonn Committee 
Angela M. Buchanan 

Commission on Presidential Debates 
Paul G. Kirk, Jr., Co-Chairman of the Commission on 

Frank J. Fahrenkopf. Jr., Co-Chairman of the Commission 

Democratic National Committee and Andrew Tobias, as 

Republican National Committee and Alex Poitevint, as 

Presidential Debates 

on Presidential Debates 

treasurer 

treasurer 

RELEVANT STATUTES 
AND REGULATIONS: 

2 U.S.C. 0 431(4) 
2 U.S.C. 0 431(8)(A)(i) 
2 U.S.C. 0 431(9)(A)(i) 
2 U.S.C. 5 433 
2 U.S.C. 6 434 
2 U.S.C. 6 441a(f) 
2 U.S.C. 0 441b(a) 
2 U.S.C. 0 441b(b)(2) 
11 C.F.R. 1 100.7@)(21) 
11 C.F.R 6 1024d) 
1 1 C.F.R. 5 104.l(a) 
11 C.F.R. 5 110.13 
11 C.F.R. 5 114.l(a)(2)(x) 
11 C.F.R. 5 114.2(b) 
11 C.F.R. 0 114.4(f) 

I-  



MURs 4987,5004, and 502 2 
Fmt General Coua~cl's 

INTERNAL REPORTS CHECmD: None 

FEDERAL AGENCIES CHECKED: None 

COMPLAINANTS: 

RESPONDENTS: 

RELEVANT STATUTES 
AND REGULATIONS: 

\ 
MUR 5004 
Date Complaint Filed: April 24,2000 
Date of Notification: April 28,2000 
Date Activated: June 6,2000 
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I. GENERATION OF MATTERS - 

These matters arose fiom three compIaints filed with the Federal Election Commission 

(the “Commission”). The first complaint, MUR 4987, was submitted by the Reform Party of the 

United States of America; Patrick J. Buchanan, a candidate for the Reform Party nomination for 

President of the United States; Pat Choate, Chairman of the Reform Party; Buchanan Reform 

Committee, the principal campaign committee of Mr. Buchanan; and Angela M. Buchanan 

(collectively, the “Reform Party“). The second complaint, MUR 5004, was submitted by the 

Natural Law,Party; John Hagelin, a candidate for the Natural Law Party nomination in 2000; and 

John Moore, a member of the Natural Law Party’s Executive Committee (collectively, the 

“Natural Law Party”). The third complaint, MUR 502 1, was submitted by Mary Wohlford and 

Bill Wohlford (collectively, “Wohlford”). 

The three complaints allege that the criteria the Commission on Presidential Debates (the . 

“CPD”) adopted for selecting candidates to be invited to participate in debates are subjective and 

thus, violate 1 1 C.F.R. 0 1 lO.l3(c). Furthermore, the Reform Party and Natural Law Party 

complaints allege that as a result of the subjective criteria, the CPD has violated 2 U.S.C. 

5 441b(a) by making expenditures in connection with a federal election, 2 U.S.C. 5 433 by failing 

to register the CPD as a political committee with the Commission, 2 U.S.C. 5 441a(f) by 

accepting prohibited contributions as a political committee, and 2 U.S.C. 0 434 by failing to file 

reports of receipts and disbursements with the Commission. 

- -  - - - _  

Additionally, the Reform Party and Natural Law Party complaints allege that the 

Democratic National Committee (the “DNC” ) and Andrew Tobias, as treasurer, and the 

Republican National Committee (the “RNC” ) and Alex Poitevint, as treasurer, have violated 
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2 U.S.C. &j 441b(a) by accepting prohibited contributions h m  the CPD and 2 U.S.C. &j 434 by 

failing to report contributions received from the CPD. The Wohlford complaint made no 

allegations against the DNC and the RNC. 
- 

All of the respondents in MURs 4987,5004 and 5021 have responded to the complaints.’ 

See Attachments 1 through 5 .  

11. FACTUAL A N D  LEGAL BACKGROUND 
1 

A, L 8 W  

The Federal Election Campaign Act of 1971, as amended, (the “Act”) prohibits 

corporations fiom making contributions or expenditures in connection with federal elections. 

2 U.S.C. &j 441b(a); see also 11 C.F.R. &j 114.2@). The Act defines a contribution to include 

“any gift, subscription, loan, advance, or deposit of money or anythmg of value made by any 

person for the purpose of influencing any election for Federal office.” 2 U.S.C. 0 43 1(8)(A)(i); 

see also 2 U.S.C. - - -  &j 441b(b)(2). A contribution is also defined in the Commission’s regulations 

at 11 C.F.R. 5 100.7(a)( 1). “Anyhng of value” is defined to include all in-kind contributions. 

1 1 C.F.R. 5 100.7(a)( I)(iii)(A). The Act defines an expenditure to include “any purchase, 

payment, distribution, loan, advance, deposit, or gift of money or anything of value, made by any 

person for the purpose of influencing any election for Federal office.” 2 U.S.C. &j 43 1(9)(A)(i); 

see also 2 U.S.C. 5 441b(b)(2). 

. - -  

The Commission’s regulations at 1 1 C.F.R. &j 100.7@)(2 1) specifically exempt 

expenditures made for the purpose of staging candidate debates from the definition of 

contribution provided that the debates meet the requirements of 11 C.F.R. 55 110.13 and 

In respondmg to MURs 5004 and 5021, the CPD submtted cover letters respondmg to the allegatlons and I 

attached copies of the response that it submtted to MUR 4987. 
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I14.4(f). Non-profit organizations described in 26 U.S.C. 15 SOl(c)(3) or SOl(c)(4) that do not 

endorse, support, or oppose political candidates or political parties may stage candidate debates. 

1 1 C.F.R. 5 1 10.13(a)( 1). The debates must include at least two candidates, and not be structured 

to promote or advance one candidate over another. 1 1 C.F.R. $5 1 10.13@)( 1) and (2). 

Organizations that stage presidential debates must use pre-established objective criteria to 

determine which candidates may participate in the debate. 1 1 C.F.R. 0 1 10.13(c). With respect 

to general election debates, staging organizations shall not use nomination by a particular 

political party as the sole objective criterion to determine whether to include a candidate in a 

debate. Id. 

If a corporation staged a debate in accordance with 11 C.F.R. 5 100.13, the expenditures 

incurred by that sponsoring corporation would be exempt fkom the definition of contribution. 

See 11 C.F.R. $5 100.7(b)(21), 114.l(a)(2)(x) and 114.4@(1). As long as the sponsoring 

corporation complied with 1 1 C.F.R. 6 1 10.13, other corporations may provide h d s  to the 

sponsoring corporation to defiay expenses incurred in staging the debate without being in 
_ _  - I -  

violation of the Act. 11 C.F.R. 5 114.4(0(3). 

The Act defines the term “political committee” to include “any committee, club, 

association, or other group of persons which receives contributions aggregating in excess of 

S 1,000 during a calendar year or which makes expenditures aggregating in excess of S 1,000 

during a calendar year.” 2 U.S.C. 5 43 l(4); see also 1 1 C.F.R. 5 100.5. Political committees are 

required to register with the Commission, and to report contributions received and expenditures 

made in accordance with the Act and the Commission’s regulations. See 2 U.S.C. 5 433 and 

11 C.F.R. 5 102.l(d); see also 2 U.S.C. 6 434 and 11 C.F.R. 4 104.l(a). 
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B. CPD’s Criteria for Selecting Candidates to Participate in the 2000 General 

Election Debate 

The CPD was incorporated in the District of Columbia on February 19, 1987, as a private, 

not-for-profit corporation to “organize, manage, produce, publicize and support debates for the 

candidates for President of the United States. See Attachment 1 atS. The Co-Chairmen of the 

CPD are Paul G. Kirk, Jr., and Frank J. Fahrenkopf, Jr. The CPD sponsored two presidential 

debates during the 1988 general election, three presidential debates and one vice presidential 

debate in 1992, and two presidential debates and one vice presidential debate in 1996. Id. 

The CPD plans to sponsor three presidential and one vice presidential debate during the 2000 

general election. The CPD accepts donations fiom corporations and other organizations to fund 

these debates. 

On January 6,2000, the CPD announced its candidate selection criteria for the 2000 

general election debates. Id. at 2 .  It stated that “the purpose of the criteria is to identify those 

candidates who have achieved a level of electoral support such that they realistically are 
- _  - - . -  

considered to be among,the principal rivals for the Presidency.” Id. The criteria are: (1) 

evidence of the candidate’s constitutional eligibility to serve as President of the United States 

pursuant to Article II, Section 1 of the United States Constitution; (2) evidence of ballot access, 

such as the candidate appearing on a sufficient number of state ballots to have at least a 

mathematical chance of securing an Electoral College majority; and (3) indicators of electoral 

support by having a level of support of at least fifteen percent of the national electorate as 

determined by five selected national public opinion polling organizations, using the average of 

those organizations’ most recent publicly-reported results at the time of the determination of 
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eligibility2 Id. at 9, 10. A candidate must meet all three cntena to participate in the debate. 

The CPD also stated that it will determine participation in the first scheduled debate after Labor 

Day 2000. Id. at 75. Furthermore, the CPD will extend invitations to participate in the vice 

presidential debate to the running mates of the presidential candidates qualifjmg for participation 

in the CPD's first presidential debate, and invitations to participate in the second and third 

- 

debates will be based upon the same criteria prioi 
- 

to each debate. Id. 

C. Complaints 1 

1. Reform Party Complaint 

The Refonn Party alleges that the CPD was created to provide the Republican and 

Democratic Parties with control over the presidential and vice presidential candidate debates in 

the general election and to exclude third party candidates from those debates. The Reform Party 

also states that the Republican and Democratic Parties continue to control the presidential 

debates sponsored by the CPD. Thus, the Refonn Party argues that the CPD does not satisfy 

the requirement that staging organizations not support or oppose political parties. 11 C.F.R. 
- . -  . ._ - 

4 1 10.13(a). Furthermore, the complaint states that the CPD developed subjective criteria for 

selection of candidates to participate in the 2000 general election debate which does not satisfy 

11 C.F.R. 6 100.13(c) and thus, contributions made to the CPD and expenditures incurred by the 

CPD are prohibited contributions under 2 U.S.C. 5 441b. The Refonn Party also states that the 

CPD must register as a political committee and report its receipts and expenditures. 

~ 

7 Those five pollmg organuatlons are the ABC News/Warhtngton Post; CBS NewslNew York Times; NBC 
News/ Wall Sneer Journal, CNNIUSA Today/Gallup; and Fox News/Opmon Dynamics. The CPD has also retarned 
Frank Newport, Ecbtor-m-Chef of the Gallup Poll, as a consultant in lmplemcntmg the 2000 candidate selectlon 
cntena. Id. at 9, 10. 
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Specifically, the complaint challenges the third criterion, the level of electoral support, as 

subjective because it is based on the use of polls. The Refom Party criticizes the use of polling 

because they believe that polls have significant margins of error which make it difficult to 

determine the actual level of support. Furthermore, the Refonn Party questions the CPD’s 

polling methodology to take the average of five polls which may have different sample sizes, and 

target different populations, such as eligible voters versus eligible voters most likely to vote. The 

complaint also argues that in using polls, the CPD grants complete discretion to the polling 

organizations with respect to deciding the portion of the electorate,polled, the wording of the 

questions, and the names of the candidates about which the polls inquire. Additionally, the 

Reform Party argues that the electoral support requirement of fifteen percent is three times the 

statutory requirement of five percent of the general election vote that presidential candidates of a 

political party must receive in order for the political party to receive federal fbnding in the next 

general election. 
- .  . - -  

Furthermore, the complaint argues that participation in the debates provides extensive 

television exposure and media coverage, which increases the candidate’s ability to communicate 

his or her message and obtain support of the voters. The Refonn Party cites the example of Ross 

Perot, a third party candidate in 1992, who had support of 7% of the electorate in the polls prior 

to the debates, but received 19% of the vote in the 1992 general election. 

The Refonn Party complaint requests that the Commission find reason to believe that the 

CPD’s current candidate selection criteria, particularly the level of electoral support in the 

national electorate criterion, violates the Act and Commission regulations because it is neither 

pre-existing nor objective, and direct the CPD to substitute the level of electoral support criterion 
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with the criterion of qualification for public b d i n g  in the general election. The complainants 

also request that the Commission find reason to believe that, as a result of the CPD’s candidate 

selection criteria, the CPD is acting as an illegal, non-reporting political committee receiving 

and making illegal corporate contributions and expenditures in violation of the Act and the 

Commission’s regulations. Finally, the complainants request thafthe Commission take action to 

correct and prevent continued illegal activities of the CPD. 

2. Natural Law Party Complaint 

The Natural Law Party argues that the CPD’s sponsorship of candidate debates is 

intended to promote the candidates of the Democratic and Republican parties to the exclusion of 

the candidates of other parties, and thus, the CPD’s expenditures in sponsoring the debates are 

expenditures by a corporation in connection with an election to public office in violation of 

2 U.S.C. 9 441b(a). Furthermore, the Natural Law Party complaint states that the CPD’s 

sponsorship of the debates does not satisfy the requirement of 1 1 C.F.R. tj 1 10.13(a) to be 

nonpartisan because the CPD was created by the Democratic and Republican parties and 
- -  - -  I - -  

continues to serve their joint interest in limiting the participation of third party candidates. The 

complaint also argues that the CPD does not satisfy the requirement of 1 1 C.F.R. 5 1 10.13(c) to 

use pre-established, objective criteria because the level of electoral support criterion depends 

upon polling results that are approximations with “substantial” margins of error and are 

influenced by the design of the polling questions. The Natural Law Party alleges that CPD’s 

expenditures incurred in sponsoring the presidential debates are prohibited contributions to the 

DNC and RNC in violation of 2 U.S.C. 0 441b(a), and any corporate contributions received by 

the CPD are prohibited contributions. Additionally, the complaint alleges that the CPD is a 
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political committee within the meaning of 2 U.S.C. 6 431(4)(A), and has failed to report 

contributions as required by the Act. The Natural Law Party also argues that the DNC and the 

RNC have failed to report contributions from the CPD. 

The Natural Law Party complaint requests that the Commission find reason to believe 

that the CPD, DNC, and RNC have violated or are about to violate 2 U.S.C. 6 44 1 b(a) by making 

and/or accepting prohibited contributions. The Natural Law Party also requests that the 

Commission find reason to believe that the CPD has violated or is about to violate 11 C.F.R. 

6 1 10.13 by staging candidate debates in a partisan manner and without pre-established, objective 

criteria. Additionally, the Natural Law Party requests that the Commission find reason to believe 

that the CPD has violated or are about to violate 2 U.S.C. 5 433 by failing to register as a 

political committee, and the CPD, DNC, and RNC have violated or are about to violate 2 U.S.C. 

6 434 by failing to report contributions and expenditures. Finally, the Natural Law Party requests 

that the Commission enjoin the CDP’s sponsorship of debates as presently proposed, require the 

CPD to register as a political committee, and require the CPD, DNC and RNC to make required 
- -  - - .  

reports. 

3. Wohlford Complaint 

The Wohlford complaint alleges that the CPD’s criteria for selecting candidates to 

participate in the 2000 general election is subjective, specifically the criterion which requires a 

candidate to demonstrate electoralsupport by averaging 15% in five selected polls, because 

polling is neither fair nor objective. Furthermore, the Wohlford complaint states that instead of 

the electoral support criterion, an example of an objective criterion would be to require a 

candidate to have spent a certain monetary amount on his or her campaign by a specific time 

I -  

! 
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prior to the first debate. Finally, the complaint states that the Commission has two choices to 

remedy the alleged violations, such as excluding the CPD as a sponsoring organization if they 

maintain the criteria now published or require that the CPD eliminate polling fiom its criteria and 

substitute “truly objective” criteria. 

D. Responses 

1. Responses from the CPD to the Reform Party, Natural Law Party and 

Wohlford Complaints 

In response to the complaints, the CPD argues that no CPD Board member is an officer of 

either the Democratic National Committee or the Republican National Committee, and the CPD 

receives no fhding fiom the government or any political party. Attachment 1 at 5. The CPD 

also argues that any references to its founding as a bipartisan effort was an effort to ensure that it 

was not controlled by any one party, not an effort by the two major parties to control CPD’s 

operations or to exclude non-major party candidates in CPD-sponsored debates. Id., footnote 6. 

In regard to its candidate selection criteria, the CPD argues that the purpose of the 
-- - - - -  

candidate selection criteria is to identify those candidates, regardless of party, who realistically 

are considered to be among the principal rivals for the Presidency. Attachment 1 at 2. 

Moreover, in regard to the third criterion, the CPD states that it sets forth a bright line standard 

with respect to electoral support, which is at least 15% of the national electorate as determined by 

the average results of five selected national public opinion polling organizations at the time of 

the CPD’s determination of eligibility before each debate. Attachment 1 at 3. The CPD argues 

that in promulgating the regulation, 1 1 C.F.R. 5 1 10.13, the Commission permits the staging 

organnation to determine the objective criteria. Id. 
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With respect to the issue of electoral support and polling, the CPD argues that the 

Commission has ruled in a previous matter regarding its 1996 candidate selection criteria that it 

is appropriate for the criteria to include a measure of candidate potential or electoral support and 

to use polls to measure that support. Attachment 1 at 3. Moreover, the CPD states that the five 

polling organizations that it will employ are well-known, well-regarded, and will poll frequently 

throughout the 2000 election. Id. at 16. The CPD also argues that because public opinion 

shifts, it will use the most recent poll data available before the debates. Id. In regard to any 

methodological differences among the polls, the CPD states that taking the average of five polls 

may reduce the random error that could come f?om using o‘dy one source, and averaging does 

not invalidate the results. Id. at 16. Furthermore, the CPD, citing the declaration of Dorothy 

Ridings, a CPD Board member, argues that requiring a level of electoral support of 15% of the 

national electorate is reasonable because the “fifteen percent threshold best balanced the goal of 

being sufficiently inclusive to invite those candidates considered to be among the leading 

ckdidates, without being so inclusive that invitations would be extended to candidates with only 

very modest levels of s~pport.”~ Id. at 14. ’ 

._ - - .. - . - -  

In regard to the Reform Party’s argument that a candidate’s eligibility for public fhding 

in the general election should be used instead of electoral support of 15 % of the national 

electorate, the CPD states that it is opposed to a candidate’s eligibility for public h d h g  as a 

criterion because it is premised on the results of the previous election and not at all on the level 

of present public interest in the candidates running for office. Attachment 1 at 3. 

The CPD also notes that John Anderson acheved ths level of electoral support pnor to the first presidentlal 
debate m 1980 and was rnvited by the League of Women Voters to pmcipate m that debate. Furthermore, the CPD 
states that other presrdennal canhdates, such as George Wallace 111 1968 and Ross Perot m 1992, had hgh levels of 
support. Id. at 14 

3 
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2. Response from the DNC to Reform Party and Natural Law Party 

Complaints 

In response to the complaints, the DNC urges the Commission to dismiss the complaints 

against them and find no reason to believe that the DNC has violated the Act or Commission 

regulations. Furthermore, the DNC argues that it is independent of the CPD and that Mr. Paul 

Kirk, CPD Co-Chairman, who also served as DNC Chairman kom 1985-1989, has held no ofice I 

and played no role in the DNC since 1989. Attachment 3. The DNC also states that no DNC 

member, officer or employee sits on the Board of the CPD, and the DNC does not now play, nor 

has it ever played, any role in determining CPD’s criteria for candidate selection for the debates. 

Attachments 2 and 3. Additionally, the DNC argues that any violation by the CPD of the 

Commission’s debate regulations would not constitute an in-kind contribution to the DNC, 

which is distinct h r n  a presidential candidate. Attachment 2. 

3. Response from the RNC to the Reform Party and Natural Law Party 
- -  - -  

Complaints 

The RNC requests that the Commission find no reason to believe that violations of the 

Act ~ccurred.~ Furthermore, the RNC states that the complaints should be dismissed against the 

RNC because the CPD is not an affiliated committee or “alter ego” of the RNC. Attachments 4 

and 5 .  The RNC achowledges that Mr. Frank Fahrenkopf, Co-Chairman of the CPD, was 

Chairman of the RNC during the founding of the CPD, but the CPD was never an official or 

4 The RNC was a respondent m MUR 4473 111 whch Perot ‘96, Inc. challenged the CPD’s 1996 candrdate 
selectlon cntena for pmcipation m the debates. The RNC’s response to MUR 4473 was attached to its response to 
MUR 4987 and mcorporated by reference. 
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approved organization of the RNC. Id. FinaHy, the RNC states that no CPD Board Member is 

an officer of the RNC, and that the RNC neither organized nor controls the CPD. Id. 

111. ANALYSIS 

Based upon the available evidence, it appears that CPD has complied with the 

requirements of section 1 10.13 of the Commission’s regulations governing sponsorship of 

candidate debates. W l e  the Reform Party and the Natural Law Party argue that the CPD’s Co- 

Chainnen, Paul G. Kirk, Jr. and Frank J. Fahrenkopf,.Jr., are former Chainnen of the Democratic 

and Republican Parties respectively, they have not provided evidence that the CPD is controlled 

by the DNC or the RNC. There is no evidence that any officer or member of the DNC or the 

RNC is involved in the operation of the CPD. Moreover, there does not appear to be any 

evidence that the DNC and the RNC had input into the development of the CPD’s candidate 

selection criteria for the 2000 presidential election cycle. Thus, it appears that the CPD satisfies 

d 

the requirement of a staging organization that it not endorse, support or oppose political 

candidates or political parties. 1 1 C.F.R. § 1 lO.l3(a). 

- .- - 
I - -  

Furthermore, CPD’s criteria for participation in the candidate debates appear to be pre- 
I 2 

established, objective criteria as required by 11 C.F.R. 5 1 10.13(c), and not designed to result in 

the selection of certain pre-chosen participants. The CPD’s criteria for determining who may 

participate in the 2000 general election presidential debates consist of constitutional eligibility, 

appearance on sUmcient state ballots to achieve an Electoral College majority, and electoral 

support of 15% of the national electorate based upon an average of the most recent polls of five 

national public opinion polling organizations at the time of determination of eligibility. The 

complainants acknowledge that the first and second criteria, constitutional eligibility and ballot 

8 

1 

1 
I 

-- 

I 

I 
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access, ate objective, but argue that the third criterion, level of electoral support, is subjective 

because it is based upon polling. 

The Commission has accorded broad discretion to debate sponsors in determining the 

criteria for participant selection. In promulgating 1 1 C.F.R. 6 1 lO.l3(c), the Commission stated: 

Given that the rules pennit corporate fhding of candidate debates, it is appropriate 
that staging organizations use pre-established criteria to avoid the real or apparent 
potential for a quid pro quo, and to ensure the integrity and fairness of the process. 
The choice of which objective criteria to use is largely left to the discretion of the 
staging organization. . . . . 
were used to pick the participants, and that the criteria were not designed to result 
in the selection of certain pre-chosen participants. The objective criteria may be set to 
control the number of candidates participating in a debate if the staging organization 
believes that there are too many candidates to conduct a meaninghl debate. 

. . . . Staging organizations must be able to show that their objective criteria 

60 Fed. Reg. 64,262 (December 14, 1995). 

The CPD’s candidate selection criteria have been challenged in the past. In MURs 445 1 

and 4473, the Natural Law Party and Perot ’96, Inc. filed complaints with the Commission 

against the CPD regarding its 1996 candidate selection criteria. The Commission found no 

reason to believe that the CPD violated the law by sponsoring the presidential debates or by 

failing to register and report as a political committee. The Commission noted that “the debate 

regulations sought to give debate sponsors wide leeway in deciding what specific criteria to use.” 

Statement of Reasons in MURs 4451 and 4473 at 8 (April 6,1998). With respect to polling and 
I 

electoral support, the Commission noted in MURs 4451 and 4473 that it declined to preclude the 

use of polling or “other assessments of a candidate’s chances of winning the nomination or 

election” when promulgating 1 1 C.F.R. 0 1 10.13. Furthermore, the Commission stated that 

In those matters, the Coxmussion rejected the Office of General Counsel’s recommendatlons that the 5 

Coxmussion frnd reason to beheve that the CPD vlolated the law. 

I -- 
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questions can be raised regarding any candidate assessment criterion and "absent specific 

evidence that a candidate assessment criterion was "fixed" or arranged in some manner so as to 

guarantee a preordained result, we are not prepared to look behind and investigate every 

application of a candidate assessment criterion." Id. at 9. Finally, in MURs 4451 and 4473, the 

Commission referred to the Explanation and Justification for 1 1 C.F.R. 0 1 10.13 which states 

that reasonableness is implied when using objective criteria. Id. In view of the Commission's 

prior decisions, the CPD is not required to use qualification for public fhding in the general 

election as a debate participant criterion as the Refonn Party argues. 

It should be noted that the CPD used a different set of candidate selection criteria for the 

1996 debates than it has proposed for the 2000 debates. However, the CPD's candidate selection 

criteria for 2000 appear to be even more objective than the 1996 criteria. In 1996, the CPD's 

candidate selection criteria were: (1) evidence of national organization; (2) signs of national 

newsworthiness and competitiveness; and (3) indicators of national enthusiasm or concern. 

With respect to signs of national newsworthiness and competitiveness, the CPD listed factors, 
- _  - - -  

such as the professional opinions of Washington bureau chiefs of major newspapers, news 

magazines and broadcast networks; the opinions of professional campaign managers and 

pollsters not employed by the candidates; the opinions of representative political scientists 

specializing in electoral politics; a comparison of the level of coverage on fkont pages of 

newspapers and exposure on network telecasts; and published views of prominent political 

commentators. The CPD's candidate selection criteria for 2000, which consist of constitutional 

eligibility, ballot access, and a level of electoral support of 15% of the national electorate based 

upon the average of polls conducted by five major polling organizations, appear to be relatively 
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easier to determine which candidates will qualifl, and appear to be even more objective than the 

1996 candidate selection criteria. Given this, and the fact that the Commission did not find a 

problem with the 1996 criteria, it appears that the CPD's candidate selection criteria for 

participation in the 2000 general election debates are in accordance with the requirements of 

11 C.F.R. 5 110.13. 

Based upon the available evidence, it appears that the CPD satisfies the requirements of 

1 1 C.F.R. 6 1 10.13 to stage the debates, the CPD's expenditures are not contributions or 

expenditures subject to the Act, and the CPD does not meet the definition of a political 

committee subject to the registration and reporting requirements of the Act.6 Moreover, any 

contributions fiom corporations to the CPD would not be prohibited contributions in violation of 

2 U.S.C. 5 441b(a). 

For the foregoing reasons, the Office of General Counsel recommends that the 

Commission find no reason to believe that the Commission on Presidential Debates and Paul G. 

Kirk, Jr., and Frank J. Fahrenkopf, Jr., as Co-Chairmen, violated 2 U.S.C. 5 44lb(a) by making 

expenditures in connection with a federal election, 2 U.S.C. 5 441a(f) by accepting prohibited 

.- - - - -  

contributions fiom corporations or making contributions to the Democratic National Committee 

or the Republican National Committee, 2 U.S.C. 0 433 by failing to register as a political 

committee, or 2 U.S.C. 8 434 by failing to report contributions. 

Furthermore, the Office of General Counsel recommends that the Commission find no 

reason to believe that the Democratic National Committee and Andrew Tobias, as treasurer, 

6 The Reform Party complamt also states generally that the CPD's expenditures wl l  benefit the presidennal 
candidates of the Republican and Democranc parhes. Smce the general electlon canddates for the Democranc and 
Republican parhes have not been normnated, the complainants could not allege any violatlons agalnst the c o m t t e e s  
of those candidates. 

I- 
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violated 2 U.S.C. 5 441 b(a) by accepting prohibited contributions fiom the Commission on 

Presidential Debates, or 2 U.S.C. 

on Presidential Debates. The Office of General Counsel also recommends that the Commission 

434 by failing to report contributions fiom the Commission .' 

- 

find no reason to believe that the Republican National Committee and Alex Poitevint, as 

treasurer, violated 2 U.S.C. 0 441b(a) by accepting prohibited contributions fiom the 

Commission on Presidential Debates, or 2 U.S.C. 6 434 by failing to report contributions fiom 

the Commission on Presidential Debates. 

- 

IV. RECOMMENDATIONS 

1. 

2. 

3. 

4. 

5. 

6 .  

7. 

8. 

. Find no reason to believe that the Commission on Presidential Debates and Paul G. Kirk, Jr. 
and Frank J. Fahrenkopf, Jr., as Co-Chairmen, violated 2 U.S.C. 6 433,2 U.S.C. 6 434, 
2 U.S.C. 0 441a(f), and 2 U.S.C. 0 441b(a) in MUR 4987. 

Find no reason to believe that the Democratic National Committee and Andrew Tobias, as 
treasurer, violated 2 U.S.C. 0 434, and 2 U.S.C. 6 441b(a) in MUR 4987. 

Find no reason to believe that the Republican National Committee and Alex Poitevint, as 
treasurer, - - - -  violated 2 T '  S.C. 0 434, and 2 U.S.C. 6 441b(a) in MUR 4987. 

I -  I -1 - 

Find no reason to believe that the Commission on Presidential Debates and Paul G. Kirk, Jr. 
and Frank J. Fahrenkopf, Jr., as Co-Chairmen, violated 2 U.S.C. 0 433,2 U.S.C. 0 434, 
2 U.S.C. 0 441a(f), and 2 U.S.C. 6 441b(a) in MUR 5004. 

Find no reason to believe that the Democratic Nation@ Committee and Andrew Tobias, as 
treasurer, violated 2 U.S.C. 5 434, and 2 U.S.C. 5 44.1 b(a) in MUR 5004. 

Find no reason to believe that the Republican National Committee and Alex Poitevint, as 
treasurer, violated 2 U.S.C. 6 434, and 2 U.S.C. 0 441 b(a) in MUR 5004. 

Find no reason to believe that the Commission on Presidential Debates and Paul G. Kirk, Jr. 
and Frank J. Fahrenkopf, Jr., as Co-Chairmen, violated 2 U.S.C. 0 433,2 U.S.C. 5 434, 
2 U.S.C. 5 441a(f), and 2 U.S.C. 0 441b(a) in MUR 5021. 

Approve the appropriate letters. 
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Federal Election Commission 
Certification for MURs 4 9 8 7 ,  5 0 0 4 ,  
and 5021 
July 1 9 ,  2000  

Pag,e 2 

I CORRECTED CERTIFICATION 

I, Mary W .  Dove, Acting Secretary of the Federal 

Election C o d s s i o n ,  do hereby certify that on 3 I; 14' 
I,. July 19, 2000 the C o d e s i o n  decided by a vote 

take the following actions in MUR8 4987,  of 6-0 to 

5021: 

Find ao reason to believe that t h e - C d s s i o n  
oa Presideatial Debate8 and Paul 0.  Kirk, Jr. 
and Fraak J. Fahreakopf, Jr., a# Co-Chairmea, 

2 U.S.C. S 4 4 1 a ( f ) ,  ahd 2 U . S . C .  S 4 4 l b ( a )  
in MUR 4987.  

violated 2 U.S.C. g 433, 2 U o S e C e  S 434,  

1. 

Find no reason to believe that the Democratic 
National C o d t t e e  and Andrew TObia8, a8 
treasurer, violated 2 U.S.C. S 434, aad 
2 U.S .C .  9 441b(a) in 4987.  

2 .  

Fiad PO reason to believe that the Republic= 
Natioaal Codttee and Alex Poitevint, as 
treaa'ufer, violated 2 0mS.C. S 434,  and 
2 U.S.C. S 441b(a) in MOR 4987.  

Find PO reason to believe that the C o d e s i o n  
on Presidential Debate8 and P a u l  G .  Xirk, Jr. 
and Frank J. Fahrenkopf, Jr., as Co-Chairnren, 
violated 2 U.S.C. § 433, 2 U . S . C .  § 4348 
2 U . S . C .  6 4 4 1 a ( f ) ,  and 2 U . S . C .  § 4 4 1 b ( a )  
in MUR 5004.  

4. 

(Continued) 



e -  

a 1.4 

3 

Federal Election Commission 
Certification for KURs 4987, 5004 ,  
and 5021 
July 19, 2000  

5 0  

60 

7 .  

8 .  

Page 3 

- 
Find no reasoa to believe that the Democratic 
National Committee and Andrew Tobias, as 
treasurer, violated 2 U.S.C. J 434, and 
2 U.S.C. # 4 4 1 b ( a )  in KuR 5004. 

Find no reasoa to believe that the Republican 
National C o d t t e e  and A l e x  Poitevint, a8 
treasurer, violated 2 U . S . C .  S 434, and 
2 U.S.C. S 44lb(a) in MUR 5004. 

F i a d  PO reasoa to believe that tha Cond.ssioxh 
oa Presiderrtial Debate6 aad Paul 0 .  Kirk, Jr. 
and Frank 3. Fahreakopf, Jr., as C o - C h a i m e ,  

2 U.S.C. S 441a(f), aad 2 U.S.C. S 441b(a) ia 
violated 2 U.8.C. 9 4338 2 U O S O C O  § 434, 

MUR 5031. 

Close the files in MUR 4987, MUR 5004, and 
MOR 5021. 

Thomas, and Wold voted affirmatively for the decision. 

Attest: 

of the 
c o d  s 8 ion 

\ 

Received in the Sectetariat: Thura., July 13, 2000 4 : 3 0  p . m .  
Circulated to the Codaaion: Thurs., July 13, 2000 12:OO p.m. 
Deadline for vote: Wed., July 19, 2000 4 : O O  p.m. 

lrd 
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MUR: 5378 
DATE COMPLAINT FLED: July 17,2003 
DATE OF NOTIFICATTON; July 24,2003 
DATE ACTIVATED: Februay 2,2004 

EXPIRATION OF STATUTE OF LIMITATIONS: 
October 3,2005 

I 

COMPLAINANTS: John Hageiin 
Ralph Nader 
Patrick Buchanan 
Howard Phillips 
Winona LaDulce 

- Natural Law Party 
Grcen Party of the United S t a t s  

. - -  Constitulion Party - -. 

RESPONDENT: 

RELEVANT STATUTES 
AND REGULATIONS’ 

Conmission on Presidential Debates - - - 

2 U.S.C. 4 43 l(g)(B)(ii) 
2 U.S.C. 8 433 
2 U.C.S. 5 434 
2 U.S.C. 08 441a(a) and (f) 
2 U.S.C. 0 441b(a) 
I 1  C.F.R. 9 100.92 
11 C.F.R. 4 100.154 
1 I C.F.R. 9 110.13 
1 I C.F.R. 9 1 14.4(f) 

TNTEmAL REPORTS CHECKED: None 

F E D E W  AGENCIES CHECKED: None 
I 11 C.F.R. 4Q 100.92 and 100.154 WCTC previously codified at 55 100.7@)(21) and 100.8(b)(23) during the 
2000 election cycle. 

I 
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Y 

1 I. INTRODUCTJON 
2 I 3 In this matter, several third parties and their 2000 candidates challenge the eligibility of 

4 

5 

6 

the Commission on Presidential Debates (“CPD’? to stage presidential and vice-presidential 

debates, both retrospectively, in 2000 and prospectively, in 2004. Previously, in MURs 4987 and 

5004, the Commission rejected eligibility challenges, and courts in the ensuing dismissal suits 

I 

7 

8 

9 

found in favor of the Commission. Complainants here repeat some of the same assertiom made 

in the previous MURs. However, they also proffer what they term “newly obtained evidence” 

stemming from the CPD’s decision to exclude third-party candidates &om debate audicllces rn 

jfl 

p !$ 
5 9  

a 
!Ip 

I o 2000. Complainants conlend that as a result of the CPD’s aIleged irieligibiIity to stage ckdidate 127 I iT =‘ 
I I debates, the CPD has violated seven1 provisions o f  the Federal EIection Campaign Act of 1971, - y 

:,r 

!+ 
13 

12 as amended (the “Act”) fiom which it would othenvise be exempted. For the reasons discussed 
. .- - -  I I 

13 below, this Report recommends thai the Commission find no reason to believe that the CPD I. I@! 
fq 14 violated the Act and dose the file.* 

I 1s 11. RJSCUSSION 

16 

I 7 

18 

- Since-1988, the CPD, a nonprofit corporatjon, has siaged candidate debates pursikt to 

2 U.S.C. 5 43 I (9)(B)(ii)’s safe harbor, which exempts from the definition of "expenditures" 

”nonpartisan activity designed to encourage individuals IO vote or register to vote.” Conmission 

’ I 
1 

19 

20 

regulatioiis provide that “[n]onprofit organizations described in 26 U.S.C. 501 (c)(3) or (c)(4) and 

which do not endorse, support, or oppose political candidates or poIitica1 parties may stage 

I 
I 

On Fcbnrary I 1,2004, complainants filed a suit in federal district COW against &e Commission, alleging 
that it had not acted upon hcir  complaint within thc time prescribed by 2 U S.C. 86 437g(a)(8)(A) and (C) Hogelin, 
et a). v. F€C. Case No. 1.04~~00202 (HHK). Swricc of the coniplaint on the Commission was pedected nn 
Fcbmary 18,2004. 
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candidate dcbates in accordance with this section and 11 C.F.R 114.4(f)." 11 C.F.R. 

g 1 10.13(a)( l)? See also 1 1 C.F.R. 00 100.92 and 100.154 (exempting funds used to dcffay 

costs incurred in staging candidate debates in accordance with the provisions of 11 C.F.R. 

8 4 1 10.13 and 1 14.4(f) from the definitions of "contribution" and "expenditure," respectively). 

Thus, if the debate staging organization meets the requirements of section I IO. 13(a)( I), and 

stages debates in accordance with sections I10.13(b) and (c) and 114.4(f), the organization's 

activities are exempt from the definitions of "contribution" and "expenditure." 
Lr 

Complainants, who challenge only the CPD's eligibility to stage debates pursuant to 

2 U.S.C. Q 43 I (B)(B)(ii) and 1 1 C.F.R. 0 1 IO. 13(a)(l), contend that the CPD's allkged 

ineligibility subjects i t  to provisions of the Federal Election Campaign Act of 1971, as amended 
. -  

(the "Act"), from which it wouId otherwise be exempt. Specifically, complainants aIJcge hat the 

CPD,Hs a corporation, cannot legally make contributions or expenditures, see 2 U.S.C. 
. -  - .  - -. 

S 441 b(a). By idirenee, coniplainants appear to allege that CPD made prohibited corporate 

contributions to the Bush-Cheney and Gore-Lieberman campaigns in connection with thc 2000 

debates. ' AlYernativeJy, they allege, the CPR is a political committee, in which case its r 'I  :u ure to 

register and report pursuant to 2 U.S.C. 64 433 and 434 is a continuing violation of the &t. 

I 

Under this theory, by inference, complaints allege CPD made excessive contributions to the 

Bush-Cheney and Gore-Licbennan campaigns in 2000. They also allege that CPD received 

cxcessive and corporate contributions. See 2 U.S.C. 54 441 a(a), 44Ia(f) and 44Jb(a).' Complaint 

at 2,4,3-8. 

I 

1 1 C.F.R. 46 1 14 4(f)( I )  and (3) provide Lha't corporations staging debates in accordance wirh 11 C.FK 3 

Q 1 10.13 m y  use their own fmds to do so, and m y  also acccpt donahons from other corporations and Ihor 
organizations for the purpose of staging the debates. 
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1 Coniplainants seek 10 altack the CPD's eligibility to stage nonpadisan debates by 

2 asscning that the CPD is in fact a partisan organization that "by its consistent pattern of  

3 exclusionary behavior and actions, did 'cndorse, support or oppose political candidates or 

4 

5 

political parties.'" CornpJaint at 7,9. In support, compIainaats advance two arguments. First, 

complainants maintain that "[tlhe CPD was founded, and is controlled by the Republican and 

6 Democratic Parties and their representatives," id. at 4-5, citing the alleged partisan composition 

7 

8 

9 

of CPD's board of directors and the CPD's founding by co-chairs who were, at that time, 

chaimen of the Republican National Committee ("RNC") and the Democratic National e 

Committee ("DNC"), respectively. These assertions, however, were previously advanced in 

. # a  

I .  

10 MURs 4987 and 5004. In those MURs, the Commission found no rcason to believe that 'the CPD 

11 

12 

13 therefore, should be rejected. 

had violated lhe Act, and in subsequmt section 437g(a)(8) dismissal suits brought by the MUR 

4987 &d 5004 complainants, courts found for the Cornrni~sion.~ Complainants' first arpument, 
- -  - - I- 

d 

4 In BucJionun v. FEC, 1 12 F.Supp.2d 58 (D.D.C. 2000). urd  on dt~erenr gmrnds, No. 00-5337 (D.C. Cir. 
September 29;20a0)~"Buchcmun"), brought by complainants in MUR 4987, the couii staled that "Lhc General 
Counsel found, and the FEC agreed. that plaintrffs failed to providc enough evidence TO establish a reason io bdiwe 
that he CPD" did not meet the eligibilily requirements of 1 1 C.F.R. 6 1 lO.I3(r)( 1 ), noting that, among othm dungs, 
the "Gcnml Counsel determined that plaintiffs' ewdence failed i o  show. . . that thc 'OD is controlled by' the two 
major parhcs." 1 12 F.Supp 2d at 70-71. T h e  court finha stated that thc evidence .ahmined by plaintiffs included 
the founding of the CPB in 1985 by its y o  co-cham who were tbcn thc respective charmen of' the RNC and the 
DNC and the composition of CPD's board as consisting 1a;gcly of current and fanner elected officials of tlie two 
major parties and party activists. Id. at 7 1 .  Tbe corn concluded that "[biased on h e  factual record before it, the 
FEC did not abwe its discretion in finding that there was no 'reason to believe' that the CPD currently 'doles] not 
endorse, support, or oppose political candidates or political ponies.' 1 1 C.F.R. 0 I 10.13(a)(I)." In Nururul Low 
Par& v. FEC, Civ. Action No O W 0 2 1 3 8  (D.D C. September 21,2000), a r d  on direrent grounds, No. 00-5338 
(D.C. Cir. Scpternber 29.2000), brought by.complainants in M U R  5004, h c  court found for the Conrmissim on the 
mcn'ts based on the reasoning set for& induchanon. (See Tabs D-G attached to the Response); see uf'o Becker v. 
F€c, 230 F.3d 381 (1' ck. 2000) (rejecting challenge by Ralph Nader and others TO the Comrmssion's debate 
rcgulanons). Similar argumenfs were also rejected by Ihc Commission in MUR 5207, alrhough the matter fimmd 
nore on CPD's specific selection criteria and lcss on CPDls eligibiliv to be a sponsoring organization. Although 
tbe MUR 5207 compla~nant subsequently brought a secthi  437g(a)(8) suit in the Western District of Washington, 
the district court d~smssed the suit on procedm1 grounds and the Ninth Circuli affirmed the dismisscll. 

a 

. 
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2 

3 

4 

5 

G 

7 

8 

9 

10 

1 1  

12 

13 

14 

15 

16 

17 

0 
pomt to “newly obtained evidence.” Complaint at 2. According to 

the complaint, before the first presidential debate in 2000, “the CPD leadership decided to 

exclude all third-party candidales from attendins the presidential dcbate as audience members,” a 
# 

“decision also applied to all three of the presidential debates and presumptively the vice- 

presidential debates.*’ J d  at 5. Tlie complaint further alleges that CPD’s general counsel 

prepared and dishbuted a “face book” of third-party candidates so that CPD personnel could 

. 

spot and deny the caiididatcs access to the debate hall even if they had tickets. Id. The 

complainants support these allegations with referenccs to excerpted deposition testimony, 

appended to the complaint, o f a  CPD co-chair, Frank 3. Fahrenkopf, Jr., and of CPD’s general 

cou~isel, Lewis K. Loss, both of whom were involved in the cxclusion decision? 

The crux of complainants’ c1aim is that the CPD’s decision to exclude third-party 

candidites from the 2000 debate audiences was a partisan maneuver. This allegation rests on a 
..- . - - -  

deposition statement fioni Mr. Loss that “[the CP&] concern was that if a third-party ciindidate 

who had not qualified for parhipation in the debate went to the trouble to get a ticket and attend 

the debate that-itwouJd be for the purpose of cmipiigning in some way, which seemed t6 imply ’ 

the polenbal for disruption.” Complaint at 6.6 From this, complainants derive the concliisjon 
. .  

5 

According to press accounts, Nader sued the CPD in federal districl corn in Massachusetts, alleging that dhfhnugh he 
had a ticket lo ill) auxiliary room outside the debate hall to yicw the debate, he was escorted by sccurity personnel off 
the college campus where the dcbatc was beinE held. Nadcr, who settled the case, repnrredly rcccived $25,000 and a 
lener of apology from the CPD. Will Lisfer, Nader CIcrims Victory in Debate Suit Settlernenf, THE ASWC~<TED 
PESS. April 17,2002; Mafia Rccio, Nuder Settles Debate Larivuit, THE FORT WORTIi STAR-TELEGRAM, kpril 18, 
2002. Thus, the elridence is not exactly “newly obtaincd.’’ In gaao, the exclusion of Nadcr from the audiewt of thc 
Boston debares was refemd to in passing in the complaint rn MUR 5207. 

According to CPD’s Responses to Jnimogatorics in rhe Nader lawsuit, debere bckts  “wen distriiuted the 

Thcsc dcpositions were taken during discovery in’a liwsuit filed by Ralph Nader against h e  CPD in 2000. 

. 
6 

day of the debafe lo invited guests of the [CPD], the Untvenity of Massechuserts, and the campaigns of thosc 
participating in the presidntia1 debate.” (Tab M to ths Respouse at 12) 
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that the CPD “intended rhe exclusion of a11 third-party candidates from the debate hall 10 deny 

these candidates and their parties any ‘cainpaig~hg’ opportunities.”’ Id According to ‘ 

compiainants, although the major party candidarcs engaged in significant campaignhg 1 ) ~  

attending and pmcipating in the televised debates, “the CPD’s decision was clearly intended to 

deny third-party candidates any media coverage in ,the debate hall and/or deny them ready 

availability to the approximalely 1,700 news rcporiers attending the debates.” Id. Thus, ‘‘the 
. ‘  
. -  

CPD acted as a partisan organization to intcntiopalIy provide the Republican and Demo&tic 

Candidates and Parties with vahiable benefits that it denied to all other third-party candidates and 
: *  

their parties, including Complainants.’: Id. : 
.. 

In its response, the CPD first notes that the Commission’s regulations do not suggest that 

cligibiIity to sponsor candidate debates depends on’who is permitted to sit in the debate audience 

and that the federal election laws do not oblige the CPD to admit candidates not qualifyng for 

participation in the debates to the audience so that they can engage in campaigning. Response at 

1 

. .- - - - -. 
d 

I 

3-4. But “[e]ueii vtherc were some theoretical set:of facts where the question of who sits in the . .  
. - - .  

audience wcre relevant to an organization’s eligjbiijty to serve as a staging organization+” id- at 4, 

(emphasis in the original), thc CPD contends that, under the circumstances, “it is evident that the 

decision alleged in the complaint was made for h e  purpose of preventing disruption of the Iive 

international television broadcast of the debate,” and “had nothing to do with partisanship.” 

. .  

Response at 5. 
1 

The Response states (and attaches corroborating documentation at Tabs I-L) that “in thc 
I 

period leading up to the first presidential debate in‘2000, Mr. Nader and his supporters cngaged 

in conduct that reasonably led the CPD to be concmcd about the nsk of disruption of the live 

inteniationally televised debate,” including large ~tilies, cries of “Let RaIph Debate,” certain 

I 
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I ‘  

I 

First General 

1 public slateinents and protests outside of, and a break-in into the CPD’s 

2 Washington, D.C. offices by &der suypor?ws. Response at 4. IJI bis context, the isolated 

3 refercnce in the Loss testimony to “campaigning“ does not appear to be partisan, particuhrly 

4 Mthere Mr. Loss links it to “the potential for disruption”; “disruption” indicates disorderly 

5 conduct, not a mere presencc in an audicnce or access to reporters. Moreover, other sworn 

6 

7 

8 

9 

10 

I 1  

12 

i 3  

14 

1s 

16 

17 

18 

19 

testimony ofMr. Loss, that he “had some serious reservations about a scenario of adrnikmg such 
. a  

a candidate and trying to control thc disruption in he  context of this particular event with a live 

television broadcast,” indicates that he was concerned about the potential for disruption, not 

parikan opportunitks. See excerpt fmrn Deposition of Lewis K. Loss at 48 (appended tp the 

complaint). See also excerpt from Deposition of Frank 1. Fahrenkopf, Jr. at 45 (appended to the 

complaint) (he though1 Mr. Nader might “stand up in he audience, stand up on a chair aid say, 

oh, I cduld be on that stage, why won’t you let me on the stage. That‘s what I was concerned 

about. h d  I felt that would be extrernelydisruptive”). 

. . .  
- - -  . - - -. 

- 1 .  

e The issue presented by the complaint is not whether O D ’ s  exclusion decision was a 
. .  

good one, -oreven -whether its fears of disniption were well-founded. The issue is whet& there 

is a sufficient basis to conclude the decision may have been animated by partisanship- There is 

not. The complaint’s allegations as to the CPD’s m6tivation are based entirely upon takhg the 

word “campaigning” from its context in the surrounding circumstances and of the sentence in 

. I  

which it appears, and asserting that this word, in and of itself, establishes a partisan motiGation. 

20 The CPD, on the other hand, has presented substanha1 information indicating that its decision I 

.. 
21 

22 

23 

was based on concms of potential disruption during live television broadcasts, not partisanship. 

Moreover, CPD’s position draws additional support‘ from other sworn testimony, quoted:itbove, 

of Mr. Fahrenkopf and Mr. LOSS. See Statement of Rcasons in MUR 5 141 ( M o m  for Congress, 

. I  

I 
1 

I 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1  

12 

13 

14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 I 

MUR 5378 

w Firs1 General Counsel’s R 

issued March 11,2002) (“mere specuk 

m a y  be dismissed if it coiisists of factu 

evidence produced in responses to the 

upon a single wold, divorced fiorn con 

past or continuing eligibility to stage dc 

it has forfeited the statutory and regula1 

and, therefore, there is no reason to inv 

contribution and expenditurc prohibitia 

r,cport as a political committee. 

Based on thc above, this Office 

believe that the Commission on Preside 

441 a(f): or 441 b(a), and close the file. 

111. RECOMMENDATIONS 

1. Find no reason to believe ihai th 
58 442b(a), 441a(a), 441a(f), 43 

2. Approve the appropriate letters. 
- _  - . -. - 

3. CIose the file. 

a 

ion . . .will not be accepted as true,” and “a compjaint 

, allegations- that are refbted by suficiently compelling 

lmplaint”).‘ Because the complaint’s mistakcn mliance 

xt, provide no grounds in this matter to questiori CPD’s 
* :  

pates, there :is no basis upon which to investigate whether 

ry exemptions available to eligible staging organizations 

;tigate the CPD’s alleged violations of the Act’s ’. 

. * .  

I .. 
s and lin~it&oiis, or its alleged failure to registefand 

0 ,  . 
:commends that the Commission find no reason to 

tial Debates violated 2 U.S.C. 98 433,434,4415(a), . - -. . --  2 -  - 
, a  

I . 
. ’  
i 

I 
# 

Commission On’Presidential Debates violated 2 $J.S.C. . .  
, or 434. 

* BY: 

I 

Lawrence H. Norton 
General Counsel 

.. 
I .  

I 

I 
., 
t .  

I 
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FEDERAL ELECTION COMMISSION 
Washington, DC 20463 MAR 2 2 2004 

S tacey I;. McCraw, Esq. 
Ross, Dixon & Bell, L.L.P. 
2001 K Street, NW 
Washington, DC 20006 

RE: MUR5378 
Commission on Presidential Debates 

Dear Ms. McGraw: 

011 July 24,2003, the Fcderal Election Commission notified your client, the Commission on 
Presidential Debates, of a complaint alleging violations of certain scctions of the Federal Election 
Campaign Act of 1971, as amended C)u March 18,2004, the Commission found, on thc basis o f  
the information in the CompIaht and information provided by your client, that them i s  110 reason to 
bclicve your client violated 2 U.S.C. 96 433,434,441a(a), 441a(f), or 441 b(a). Accordingly, the 
Coinmission closed its file in thrs matter. -.-.- . - - I  

,Docucnents related to the case will be pIaced on tbe public record within 30 days, See 
Statcment of Policy Regarding Disclosure of CJosed Enforcement and Related Files, 
68 Fed. Reg. 70,426 (Dec. IS, 2003). A copy of the General Counsel's Report is euclosedafor your 
information. 

Ifyou-have any qucstions, please contact Ruth Heiker, the attorney assigned to thk matter, 
at (202) 694- 1598. - 

S mcerely, 

Lawrence H. Norton 
General Conqscl 1 

D e b v  Associate G e n d  Cahsel 
for Edorccmcnt 

I 

Enclosure: Genmal Counsel's Report 
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FEDERAL ELECTION COMMISSION 
WASHINGTON DC ? O & l  

BEFORE THE FEDERAL ELECIlON COMMISSION 

In the Mattsr of 

I 

MURs 4451 and 4473 

STATEMENT OB REASONS 

Chairmrn Joan Aikens 
Vice Cbairmrn Scott e. Thomu 
Commhioner Lee Ana Elliott 
Cammis$ioncr Danny La MeDoaald 
Commhioner John W a r n  MeGarry 

I 

I? I. "RODUCTION 

Oa FtbnrPry 24,1998, the Commission found no reason to believe that the 
Commission on Residential Debates (TPD") violated the law by sponsoring the I996 
presidentid debates or by failing to register and report as a political committee. The 
Cornmission also found no reason to believe that Clinton/Gore '96 General Committee, 
Inc. DolJKemp '94, and their trtasuhn (collectively, the uCommittccs"), violated the 
law by accepting and failing to report any contributions h r n  CPD. The Commission 

. 

PAGE 3 /14  

/ 

i 



2 

9 

I D I  202  219 1043 

. 
closed the file with respect to all of the respondents, The reasons for the Commission's 
findings are set forth in this statement. 

11. SELECTION OF PiWIlCIPANTS FOR CANDIDATE DEBATES 

P A C E  4 / 1 4  

A. ' Legd Framework 

corporations are prohibited fiom making contributions' or expenditures' in connection 
with federal elections. 2 U.S.C. 9 441qa); see afm I 1  C.F.R 0 1142(b)? The 
Commission has promulgated a regulation that & h s  the term "contribution" to include: 
"A gi& subscnpZion, h z ~ .  . ., rsdvarrce or deposit of money or anythitrg of vduc made.,. 
for the purpose of influencing my election for Federal office." 1 I C,F,R. 5 100.7(a)(1). 
See also 1 1 C.F.R 5 1 14.1(a). ''Anything of value" is definad to include all in-kind 
contributions. 11 C.F.R. 6 lOO.t(a)(1)(iiiXA). The regulatory definition of contribution 
also provides: "(u]niew specifidly cxmpcd d e r  11 C.F.R. 8 100.7(b), the provision 
of any goods or d c e s  Gthout charge . . . is a contribution." Id 

Under the Federal Hedon Campaign Act of 1971, as amended ("FECA"), 

section SOO.~@) ofthe Commission's regulatfaw specifidly Ckmpts ' 

expenditures made for the purpose of staging debates f h m  the definition of contribution. 
11 C.F.R. 5 100.70(21). This cxcmptioa requires that such debates meet the 
requirements of I 1 C.F.R 4 1 IO. 13: which establishes parametns w i t h  which mine 
organizations must conduct such debates. The parameters addnss: (1) the typca of 
organizations that may stage such debates, (2) the structure of debates, and (3) the criteria 
that debate staging organizations may use to select debate participants. With re&x?ct to 
participant selection critda, 1 1 C.F.R 5 1 10.13(c) provides, in relevant part: 

FECA dennu conuibutior, to inch& 'my ~ifk. suMptian, lour, advmcc, or deposit o f  mmcy or 
anything of value m d c  by my pmorr for the purpose of influencing any election for Federal ofVice." 
2 U.S.C. 4 43 I(8XAxi); JIJ a&o 2 U.S.C. 8 44 I b(bX2). ' FECA chlhrr expenditure to include "my purchase, payment, distribution, loan, advance, deposit, or 
gift of money 01 rnyrhina o f  v a k .  mrdc by any penon for h e  purpose of influencing any electron for 
Federal oclfco." 2 U,S,C. Q 43 1 (9XAXi): see ulse 1 U S.C. 9 44 I b(bX2). 
' The pnridtluil  candidates of  the major puties who accept pubtic funds cannot accept contributions 
from any rc)urw, except in limited citcumsmccr that arc not raised herein. 26 U.S.C. 
5 0003(bK2): see d o  I I C.F.R. 8 90 I2.2(r). 
' The exemption dso requires that such dtbattr meet the requirements of 1 I C.F.R. Q I I4 4, which 
pennits certain nonpoftt corpacrtions to stage candidate debates and other corporations and labor 
organizations to d o a a  funds to orgurrzationr that arc staging iuch debates. I 1 C.F.R. 55 I I4 4( f)( I ) and 
(3).  T h i o  section also requires the debates io be staged in accordance with the standards in 1 I C F R. 
f 110 13. kd 

I 
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Criteria for candidzfe selection. For all debates, staging 
otganiation(s) must use pre-establishcd objective criteria to 
&mine which candidates may participate in a debate. for 
g d  election debates, w i n g  organizalion(s) s h d  not ut 
n o d d o n  by a particular political party as the sole objective 
criterion to determine whether to include a candidate in 0 debate. 

PACE 5/14 

11 C.F.R 6 1 10.13. when promulgating this rcgdation, the Codssion explained its 
purpose and operrrtion tu fottows: 

c 

Given tbat the rules pcmit corpomt~ 
it is apprOptiat4 that -8 organirations \ut pre-established 
objectiva Critah to avoid the real or apparent potential for a quid 

Thc choice of which objective Ctiteria to use is largely left to the 
discretion of  the staging organizatiou.. . . 

of candidate debates, 

pro qua, dtoexmmethe integrity and fhime!B of the pmeSs* 

Under thc new rulu, nomiaation by aparticular political party, 
such as 8 major party, may not be the sole cdtetiiorr used to bar a 
CRnAidrtt h m  pdcipadng in a general clcctioa debate. But, in 
situations whwc, for exampk, candidma must saWy three of five 
objective cti- nomination by a major party may be one of the 
criteria Thir h a change fiom the &planation and Justification 
for the p c v i o ~ r  d e s ,  whicb had expressly allowed staging 
organiptior~ to d c t  gcllcral clcction debates to major pw 
cadi- See Explanation and Justification, 44 FR 76735 
(Dectmkt 27.1979). In contrast, the new d e s  do not allow a 
Staging oxgmhtion to bar minor party candidates or independent 
d W  h m  pcuticipating simply because they have not been 
nominated by a major pasty. 

60 Fed. Reg. 64,260,64,262(Dec. 14,1995). .-- 

I 



4 

_ _  
Thus, if an appropriate corporation staged a debate among candidates for federal 

offrcc and that debate was staged in accordance with all of the requirements of 1 1 C.F.R. 
5 1 10.13, then the costs incurred by the spanwring corporation would be exempt from 
the definition of contribution pursuant to the opedon of 11 C1.R. 0 100m7(b)(2 1). See 
also 1 1 C.F.R 95 114,l(a)(2)(x) and 114.4(f)(I). Similarly, other corporations lcgalfy 
could provide fbnds to the sponsoritlg corporation to dchy  expenses incurred in staging 
the debate pursuant to the optrstionaof 11 C.F.R $8 114.l(a)(2)(x) and 114.4(0(3). On 
the other hand, if a corporation staged 8 debate that W(U a in accordance With 11 C.F.R. 
0 1 10.13, then staging the debate would not be an activity "specifically permitted" by 
1 1 C.F.R. 8 l0O17(b), but instead would codtute a contribution to any participating 

' candidate under the Cocoa's rtguldops. Ske 1 1 C.F.R 5 I00.7(a)( 1 Xiii)( A) 
(noting 'tnltss specifidly uccznptd"'  of value pmvidd to the candidate 
constinrtcs a contribution). The pcaricipstine canciidata would be required to report 
receipt of the in=W contribution BS both rcontributjm ami sn expendihulc pwstlant to 
11 C.F.R 1 104.13(a)(l) and (2). See 2 W.S.C. 4 434@)(2)(C) and (4). 

CPD wm incorporrtcd in thc Dbtria of Columbia cm Februmy- 19,1987, as a 
prime, not-foppfi? cotpontiOn designed to organ% manage, pmduct,-publicizt and 
support debatu for the candidates for Resident of tbe United Strrtn. Prior to the 1992 
campaign, CPD sponsored six &?mtu, five betwcca c._rvwiidatts for President, and one 
between candidates for Vice President. In the 1996 campaign, CPD sponsortd two 
Presidential de& and one Vice Presidential debate. M y  thc candidates of the 
Democratic and Republican parties were invited to participate in the 1996 debates. CPD 
produced written candidate sektion criteria for the 19% genemi election dcbatc 
participation. Relying on these qitai0 and the ~ c c o m m ~ o n  of an advisory 
committee consis@ ofa broad amy of indtpcndcnt profcssiods and experts, the CPD 
determined that only the Democratic and Kcpubiican candidates bad a "realistic chance of 
winning" the 1996 electiom 

The inaoduction to thc candidate selection criteria cxplai+, in pertinent pat: 
* 

In tight of the large number of declarrd candidates in any given 
presidmrial election, [CPD] has determined that its voter education 
goal is best achieved by limiting debate participation to the next 
President and his or her principal rival(s). 

A Democratic or Republican nominee has been elected to the 
Presidency for more than a century. Such historical prominence 
and sustained voter interest warrants the extension of an invitation 
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to the respective nominas of the two major parties to participate in 
[CPD's) 1996 debates. 

PAGE 7/14 

In order to fiuthcr thc cducational purposes of its debates, [CPD] 
has dcvcloptd nonpanisan criteria upon which it will base its 
decisions regding selection of nonmajor party candidates to 
participate in its I996 debates. The purpose of the criteria is to 
identify nonma)or party candidate~, if any, who have a realistic 
(Le., more than theoretical) chanct of bcing c i d  the next 
President of the United SUES and who properly am considered to 
be among the principal rivals for the Presidency. 

"he critesia contcrnptatc M quantitative threshold that triggers 
automatic inclusion in a [CPD]-sponsorrd debate. Rather, [CPD] 
wilt employ a multifaceted analpis of potential electoral succc53, 
including a review of (I) cvi- cjf national orgaddon,  (2) 
s i p  of natiod a d  competitivm~, and (3) 
indicators Of Mtiond d d a S m  O? CO- to -e whether 
a candidate has a sufficient cbrrtrce of election to warrant inclusion 
in ow or' more of ib debatea -. , - -  

February 6,1998 General Counsel's Report ("G.C. Repork'') at Attscbmeat 4, at 57. 

Thus, CPD idat i f id  ita objecdve of dCttrmining which Candi&e~ ~ V C  a 
.redistic chance of being ekctcd the next Pmident, MC~ it specified thrcc primary criteria 
for determining which %nmajoc" party candidata to invite to paRicipte in its debates. 
CPD M e r  c n u m d  specific fators rlnAn each of the thrtt p r i m  criteria that it 
would consider in reaching its conclusion. 

For its fmt criterion, "evidence of national ~rgmizStio~," CPD explained that this 
criterion "encompasses objective considerations pertaining to [Constitutional] eligibiIity 
requirements . . [and] also encompssa more subjective irrdicatatJ of a nationai 
campaign with a mort than theontical pmspect of eiectod success." Id. The factors to 
be consided include: 

a Satisfxtion of the eligibility tquircmcnts for Article [I, 
Section I of the Constitution of the United States. 

b. Placement on the ballot in enough states to have a mathematical 
chance of obtaining an eiectora! colkgc majority. 
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c. Organization in a majority of congressional districts in those 
states. 

d. Eligibility for matching funds from the F e d d  Election 
Codsaion or other demonstration of the ability to fbnd a 
natiod campaign, and enhrstment by f d d  and state 
affiaholdcm. 

Id. 

CPD's s c c ~ d  criterion, "signs of national newswortbintss and competitiveness," 
focuses "both 011 tht m v a  C O ~  afEo&d he candidacy o v a  h e  and the opinions of 
cltctotal exptm, mtdirdnmmtdia,  regatding tht newsworthiness and 
compttitivenws of the candidacy at the time [CPDJ d e s  its invitation decisions." Id 
Five factors are tistad m erotnptes of "signs of national aewsworthiness and 
competitiveness": 

PAGE 8 / 1 4  

I - -  

fd at 58. 

, 

(L. ?he pmfmiod opinions of the Washington bureau chiefs of 
major nmqqen,  IL~WS magazina, and braadcast networks; - - . 

b, "he ophiolu of a comparable group of professional campaign 

considcntion, 
a d  pollstcexs not then employed by the candidatts under 

C. fhc opinions of representative political scientists spccidizing in I 
clcctoral politics at major universities and rucarch ccntcrs. 

d. C o l m  i n c h  on newspaper front pages and exposure on 
netwad t e w  in compPrison with thc major party candidates. 

Finally, CPD's third sctection criterion states that the futors to be considered as 
"indicatom of national public enthusiasm" arc i n t q d d  to assess public support for a 
candidate, which beam d i m l y  on the candidate's prospects for electoral success. 'the 
listed ractors include: 

a. The findings of significant public opinion polls conducted by 
national polling and news organintions. 

* \  

I -- 
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The CPD d e b  CritCria contain d y  the sort of st~cturc and objectivity the 
Commission had in mind whts it approved the debate mguhtioau in 1995. Through 
those regulatiom, the Commissioo sought to reduce a d e w  sponsor's usc of its awn 
p e r s ~ ~ l  opinions in scIccting candidates. It was essential, in the Commission's view, 
that this selection p c e m  be d. It is  mnsistcnt with the 1995 regulations for a 
debate spoiwor to cmd&r wf#thct a candidate might tiaw u r t a s o ~ b k  chance of 
winning t)tnnrgb tihe we of outside profmional judgment !deed, if anything, the use of 
a broad arrry 02idtpadmt professionals .md cxptrrs is a way of c d n g  the decision 
makcrs me objective in assessing the "rcahstk chances" of a candibiatcb 

b, Reparted attendance at meetings and rallies across the coulf~y 
(locations 85 well as numbers) in comparison with the two major 
partycandidatcs. 

C. Discussion 

M e r  1 thomu@ a d  carefial examination of tho factuaI record, the undersigned 
cornmissionerg umdmosly conciuded the Commission on Presidential Debates used 
"prt-establishcd objective dterir" to d-c who may participate in the 1996 
Presidential and V i c d % t s i d d d  dehtea. 1 1 C.F.R. 51 10.13.' A3 ti rcsult, CPD did not 
make, and the ca&lutc eo- did not rcccive, a corporate contribution. 

The CPD wrrr~upmdstrucad so that the iadividuals who mnAc the ultimate 
decision on eligibility fbt tht 1996 debates relied upon the idependm~, pt.ofessional 
judgment of a breed ofexpens. The CPD LIQCA rndtifketcd selection.critaia that 
included= (1) tvidcs# of a llpriobol organhation; (2) @a of d o r d  newwortbcs 
and compaMvenes; and (3) indicators of Mfiod cnthwhm or conccm. We studied 
these criteria d 1 y  and concluded that they an o&ctive. MOWV~, wc could find no 
indication ot tvidcMx in the 6 c t d  d to conclude that the crritetia ''were designed to 
result in the selection of certain pm4osen participt~." Explanation and Justification 
of 1 1 CbF.R. 5 I 10.1 3(c), 60 Fed Reg. at 64262. I 

' Although not requited to do sa under the Commissiods regulation, CPD reduced iu candidate selection 
criteria to writing. See Explanation and Jusadicazion of I I C.F.R 01 10.1 3.60 Fed. Reg. at 64262. 
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The pool of experts used by CPD consisted of top level academics and other 
professionals experienced in d u b g  and assessing political candidates. By basing its 
evaluation of candidates upon the judgment of these experts, CPD took an objective 
approach in dctctmhbg candi- viability! 

Significantly, the debate mations sought to give debate sponsors wide lccway 
in deciding what specific criteria to use. Durbg the Commission's promulgation of 
0 1 10.13, the Commission considered the HS recommendation to spec@ Certain 
ostensibly objective sc ldon  d&rh in the reguhtians and to expressly prdudt the use 
of "[P]otls or other ammmats of a a d d a t e ' s  chaxxxs of winning the notnination or 
clectioni'' &e Agenda #94-11& 74 (Fern 8,1994) and Explanation and 
Justification of 1 I C.F.R 6 S 10,13,60 Fed Reg. at 64262. Tb Commission -wly 
rejected tb am' id. hated, tk C o ~ & ~ i o p  Wdd the selection criteria choice 
is at the d i d o n  of the stasfne ofgaddon and indicated tbat the usc of outside 
professional judgment in considering caddate potentid is pcnnissibte. Accordhgly, the 
Commission cannot now tell the CPD that its enrpIo)inent of such an approach is 
unacceptable and a violation of hw. 

TIIC office of- ~~ume!, h e f f ' i  ucmd tu want to apply its own &bate 
regulation PropOJal f h n  wvcd y a m  ago in tho iastant nratrcry, It argued &e use of 
candidate assessmen& such aa CPtYs "S@S of n e w s w o w  and competitivene~s," 
are "problematic" for many oftbe same masons it argued in 1999. G.C. Report at I f .  
Specifically, the Office of G e d  Counsrl c o n t d d  t h ~  CPD &t& contain "WO 
lcvcls of subjectivity: fust, identifying the pool of sourcc3 involvcs numerow subjective 
judgments, mcf sccond, once the pool is identified, the subjective judgments of its' 
members is considered." Id. at 18, The staff firrthcr insisted that there dso is "resson to 
believe that the 0th selccrios dt i r ia  appear to be sirnilariy insufficiently defined to 
comply with 91 10.13(c)'s objectivity hquinmcn~" I d  

I --- 

' mat one ttfemacc in C W s  rn- scam thrr r b ~  ~ ~ M O O  for e v ~  of national oqpiation 
"cncompasrcs more nrbj.criur ind;lyM.t ala rutiorul campaign with a m w  than thtcrreticd pmpcct of 
electoral succms", m G.C. R e p t  II I l (cmpbis  Wed), is not dirpositive. Indeed, the ficton r e f d  
to appear to be u&th# on chcir C i  and not subjective: 

8. SdsfWoa of tRe eligibility requirements of Ankle I!, Section 1 of the Cmstitutian of the 
United S m m  

b. Pluancrd d(l the WlOr in cnour), suer to have a mithmr8tical chance of obtaining an ticctoral 

c. Organizatim in I majortry of urngm~onrl districts in those states. 
d. Eliglbifity fw matchins funds firom the Federal Election Commission or other ckmorrstratian of 

the ability to find I national campaign. and endorsements by federal and state oflCiceholderr. 

C01l-C m 8 , .  

Id. at Attachment 4 . 1  57. 
' Under lhc stars pfoposed reguluion. I dcbuc sponsor could not bok at the hest poll results even 
though the rea of h e  nafion auld  laalr u &is IS an indicaw of I cmdiduc'r populufty. nit made little 
sense to us. 
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Tht questions raised in the General Counsel's Report arc questions which can be 
raised regarding any candidate assesmat criterion. To ask these questions tach and 
every h e  a c d d a t e  h a t  criterion is used., howwu, would tender the use of that 
criterion uworkabk, contmxy to thc direction given by the Commission at the regulatory 
stage. *.Absent specific evidence that a d i d a t e  8sseasment criterion was ''fixed" or 
aangcd in some rmmu ao as to guarantee a pteatdained result, we arc not prepared to 
look behind and investigate cvcry application of  a candidate assessment criterion. Th is  
approach is consistent with the Commission's Explanation and Justification which states 
"rcasanablencss is implied" when ruing objective criteria. hplanatioa and Justification 
of 1 1 C.F.R. 511: 10.13(c), 60 Fed Reg. at 64262. We am satisfied with the affidavits 
prcscntcd by the CPD tbst its "crikxh wen not desi@ to result in the selection of 
certain prc-chosea participants.'' Id. See G.C. Report at Attachment 4, at 1 2 1 - 126 
(affidavit of profevot Richard E. Neustadt); Attachmmt 4 at 43-56 (afEdavit of Janet H. 
Brown). Sig&icdy, we have been presented with no evidence in the factual recard 
which threatens tht wacky of thest sw0c11 @dahs. 

' 

ThcGcad Counsel's Rcponwntaim s e v d  o t k  points whichmust be 
addressed. First, the Reporr'r -on that CPD misapplied Mr. Pemt's qualification 

19-20. While qunlificatian for public W i n g  is sigdfhnt, thc CPB obstrved that as a 
practical matter Mra Pmt's hands woad be tied sin- b could not contribute his own 
money. Thus, compared to 19!32, his "distic" chances of winning in 1996 were greatly 
reduccd: 

for p b l h  ftrading d h S  U misuadentMding Of CPD'S MSh& &e ai=. R&&t at 

[In 19921, we concluded that his ptosptct of cktion waa unlikciy 
but not uxutaiirdic. With the 1992 rcsuIts and the cireumstanccs of 
the current campaign before tu, including Mt. Pcrot's funding 
limited by his -e of afideraf &si&, we see no similar 
cirmmstmcm at the present time. Nor do any of the academic or 
j o d i s t i c  individuals we have c011sultcd 

G.C. Report at Attachment 4, at 128 (Letter of  Ptofcssor Richard E. Neustadt) (emphasis 
added). A limit on the amount of h d s  which can be spent by a candidate is certainly an 
objective facta which can be legitimately used by a sponsoring organization. 

\ 

Tht Gcrrcnl Corurscl's Report also asserts the Demoetatic and Republican party 
a 

nornineis were iW "automatic" invitations to the debates as a result of  their party 
nominations in violation of 81 10.13. See Fcbnrary 6,1998 G.C. Report at 21-22. We 
find persuasive the specific denials by the CPD on this point. The CPD fla$ly denies it 
based its decision on this factor alone: 
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[I]n 1996, the CPD Board asked me to &cI as chairman of the 
aviary c o ~ t t ~  that applied the 1996 candidate selection 
criwM. The advisory commjttec convened on September 16,1996 
for the purpose of applying CPD's nonpartisan d d a t e  stltction 
criteria to more than 130 candidates &g for the Presidency and 
Vice-Presidency in the 19% general election campaign RIthough .\ 
the candi&e selection miterfa do not require it to do so, the 
advisory committee ideprdcntly rrpplied the miterfa to the 
Dunomtic a d  Republican party d i d a t c s ,  AAct reviewing and 
discussing the facts and c i r c m c c s  of the 1996 gamai election 
campaiga, it was the unauma ' U b ~ n c L U S ~ O f t h C d Y i S o ~  
committee that, ss of September 16,1996, ~ t l t y  Prtddtnt Clinton 
and Senator Dolt have a d M c  c b  in 19% of being eiectaj 
President, ad only Vice Resident Gore d Con- Kemp 
have a realistic chance of k ing  elected Vice Fmsidcnt. 

G.C. Report at Anachmcnt 4, at 124125 (Affidavit of Professor Rkhard E. 
Neustadt)(cmpbsii added), &e dm id at 5344 (AfEdavit of Janet H. Brown)("Afkr 
rcceipt of the &ta p v i & d  to the 1996 A d ~ b ~ r y  Committ# a d  its ow13 deliberation and 
discussion, the CPD B d  tmanlmowl,, mepted fhe 1996 R&&my Commft?ee 's 
recommendation that only Wdcnt  Clinton d Senatm Dole be invited teparticipate in 
CPD's 1996 Presidential debate and only Vice Pttsident Gore and Congrcssnran h p  
be invited to participate in CPD's 1996 vice prddcatial debatc.")(unphasis added)). 

Additionally, we do not fully wee with the stsffs conclusion that "'automatic' 
invitations are in direct violation of 1 1 C.F.R Q 1 10.13(c)." G.C. Report at 21. Section 
I 10. I3(c) provide, in pertinent part. that "[f'Jor general election debates, staging 
organization(s) shail not use nomination by a particular political party as the sole 
objective criterion to detemme whether to include a candidate in a debate." The phrase 
"whether to include- WBS iatcndaj to prevent a d e b  3po- fiom excluding a 
candidate fiom a &be SOMY &caus~ tb d & t e  ~ 8 9  not a major pdfty nominee. .For 
example, a debate sponsor could MII usc the following m~ its "objective" criterion: "Only 
major party candidat- an eligible to participate in the debate." The regulation's purpose 
was not to prevent a debate wnsot fiom issuing &bate invitatiom to major party 
nominees 

' 

The Explanation and Justification of 8 I IO, 13(c) confirms this understanding of 
the regulation: "Under the new rules, nominalion by a particular party, such as a major 
party. may not be the sole criterion used to bcrr a candidatefiompwtfcipating in a 
general eicctian debate." Explanation and Justification of I 1 C.F.R 5 1 IO. 13(c), 60 Fed. 
Reg. at 64262 (emphasis added). Indeed, the entire paragraph explaining this new 
regulatory language fwuses on the fact that "the new mtts do not allow a staging 
organization to bar minor party candidates or independent candidates fiom participating 



a 
1 
I 
I 
I 
I 
I 

I! 

simply because they have not been norainated by a major party." ld. Conversely, no 
mention is tnade in the Explmation and Justification that the new rules were somehow 
intended to prevent the issuance of invitations to major party nominees. We beiitve it is 
consistent with the purpose of the regulation for the CPD to issue an invitation to the 
major party candidam in vim of the "historical prominence" OC and "sustained voter 
interest" in, the Republican and D e z n d c  P ~ C S ,  G.C. Report at Attachment 4, at 57. 

Finally, the General CounseI'a Report suggcsts the Clinton/Gore Committee and 
the DolJKemp C o d t t c c  expressed M inrcttst to tither include or exclude Mr. Pemt 
and that, as a dt, the two cartdidat0 COmmjneeS somehow tainted the debate selection 
process. G.C. Rqmt at 20-2 1. Absent m c  cvideam of a controlling role in 
exctuditlg Mr. Pawt, the fhct thc Comdttce8 q have discussed the effect of Mr. - 
Peot's participation on their campa@ b ~ W u t  legal c o p s e q ~ ~ ~ ~ .  There certainly is 
no credible tVidcna to suggest the CPD acted upon the hmtuctions of the two 
campaigns to exclude Mt, Pcrot, To the contmy, it appears me of the campaigns wanted 

11 
15J 

!!+ 

I 

[> 

in 
1 6  

to include Mr. Perot in the debate. &e G.C. Report at Attachment 6, at 7 (%me the s m  
of the genera! eldon, the [ClhtodCbrt] Committee fully supprtd the wishes of Ross 
Perot to be included in the CPD-sponsod prcsidcatid debates and had hoped that the 
CPD would makc a dttednation to indude him.") (reqonse of Clintonlaorc '96). In 
fact, CPD's ultimate decision to exdude Mr. Perot (Md othcra) only c~l;rokmtes the 
absence of any p1ot to equally benefit the Republi- and Dernmratic nominees to the 
cxclusion of dt O M .  

' 

111. STATUS AS A POLITICAL C O m E  

The FECA dcfims "politice) codt tce"  as, b part: "any committee, club, 
association, or other group of pemons which receive contributions aggregating in excess 
of S i,OW during a de& yeat ot which makes expenditures aggregating in excess of 
S 1 .OW dwing a calendar year." 2 U.S.C. 4 43 1(4); see a&o 11 C.F.R. 8 100.5. Political 
commintts an requind to n@tter with thc Commissiou, and to report contributions. 
received and expcnditum IM& in accordance with the FECA and the Commission's 
regulations. Seg 2 U.S.C. 8 433 and t 1 C.F.R. 5 102.1(6) (requiring political committees 
to rcgistcr with the Commission); see ulso 2 U.S.C. 4 434 and 1 1 C.F.R. 8 104. I(a) 
(requiring political committees to file specified reports with the Commission). Since CPD 
did not mrkc a contribution to or an expenditure on behalf of the Committees, it was not 
a pol i t id  committcC within the meaning of 2 U.S.C. 5 43 l(4): Accordingly, CPD was 
not required to tcgistcr and report with tho Commission. 
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IV. CONCLUSION 

For all the reasons get fortb above, the Commission did not approve the Gened 
CouwI's momendations with rcgard to alleged violations of the FECA by the 
Commission on Residentid Debatcs, ClintodGorc '96 General Committee and the 
Dole/Kemp '96 Cocnmittee and their thaswtrs. 

Date' 

- 
Date 
-- 

Scott E. T h o r n  
- Via(]- 

I Commissioner 

I 
I .  
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FEDERAL ELECTION COMMISSION 
WASHINGTON, 0 C 20463 

Stacey L. McGraw, Esq. 
Ross, Dixon & Bell, LLP 
2001 K Street, NW 
Washington, DC 20006- 1040 

AUG 2 1 2002 

RE: MUR5207 

Dear Ms. McGraw: 

On May 29,2001, the Federal Election Commission notified your clients, the 
Commission on Presidential Debates, and Paul G. Kirk, Jr. and Frank J. Fahrenkopf, as Co- 
Chairmen, of a complaint alleging violations of certain sections of the Federal Election 
Campaign Act of 1971, as amended. 

On August 8,2002, the Commission found, on the basis of the information in the 
complaint, and infomation provided in your response, that there is no reason to believe that the 
Commission on Presidential Debates and Paul G. Kirk, Jr. and Frank J. Fahrenkopf, Jr., as Co- 
Chairmen, violated 2 U.S.C. o 433,2 U.S.C. o 434,2 U.S.C. o 441a(f), and 2 U.S.C. 6 441b(a). 
Accordingly, the Commission closed the file in this matter. 

Because of restrictions recently placed on the Commission with respect to its making 
public the investigative files in closed enforcement cases, the public record in this matter will 
consist of a redacted version of the First General Counsel’s Report and Certification of the 
Commission’s vote. See AFL-CIO v. FEC, 177 F. Supp. 2d 48 (D.D.C. 2001); appeal docketed, 
No. 02-5069 (D.C. Cir. February 28,2002). 

_ - _  . - -  

c 



1 :6 

Stacey L. McGraw, Esq. 0 
Page 2 

If you have any questions, please contact Delbert K. Rigsby, the attorney assigned to this 
matter, at (202) 694-1650. 

c 

Sincerely , 

Enclosure 13 

p Li $; I 
1'4 

First General Counsel's Report 

Lawrence H. Norton 
General Counsel 

Gegory R. Baker 
Acting Associate General Counsel 

. 

? 

I 
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FEDERAL ELECTION COMMISSION LUG 0 2 2002 999 E Street, N.W. 
Washington, D.C. 20463 

FIRST GENERAL COUNSEL'S REPORT SENSITBVE 
MUR 5207 
Date Complaint Filed: May 15,2001' 
Date of Notification: May 29,2001 
Date Activated: September 11,2001 

Staff Member: Delbert K. Rigsby 
Statute of Limitations: September 27,2005 

Max Englerius 

Commission on Presidential Debates 
Paul G. Kirk, Jr., Co-Chairman of the Commission on 

Frank J. Fahrenkopf. Jr., Co-Chairman ofthe Commission 

Democratic National Committee and Andrew Tobias, as 

Republican National Committee and Robert M. Duncan, as 

Presidential Debates 

on Presidential Debates 

treasurer 

treasurer 

I 

2 U.S.C. €j 43 l(4) 
2 U.S.C. 5 431(8)(A)(i) 
2 U.S.C. 5 431(9)(A)(i) 
2 U.S.C. 5 433 
2 U.S.C. 5 434 
2 U.S.C. $441a(f) 
2 U.S.C. Q 441b(a) 
2 U.S.C 6 442b(b)(2) 
11 C.F.R. $ 100.7(b)(21) 
11 C.F.R $ 102.l(d) 
11 C.F.R. Q 104.l(a) 
I I C.F.R. 4 110.13 

*L 
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11 C.F.R. 6 114.l(a)(2)(x) 
11 C.F.R. 6 114.2(b) 
11 C.F.R. 5 Z 14.4(f) 

INTERNAL REPORTS CHECKED: None 

FEDERAL AGENCIES CHECKED: None 

I. GENERATION OF MATTER 

This matter arose from a complaint filed with the Federal Election Commission (the 

“Commission”) by Max Englenus (the “Complainant”). The complaint alleges that the 

Commission on Presidential Debates (the “CPD”) was partisan in selecting candidates to 

participate in the Presidential debates in 2000. The complaint also alleges that the Democratic 
- -- , 

and Republican parties worked to arbitrarily restrict the participation in the Presidential debates 

to the candidates of the two parties. All of the respondents have responded to the complaint.’ 

IIm FACTUAL AND LEGAL BACKGROUND 

Am Law 

The Federal Election Campaign Act of 197 1, as amended, (the “Act”) prohibits 

cofporations from making contributions or expenditures in connection with federal elections. 

23 2 U.S.C. 5 441b(a); see also 11 C.F.R. 5 114.2(b). The Act defines a contribution to include 

24 

25 

“any gift, subscription, loan, advance, or deposit of money or anything of value made by any 

person for the purpose of influencing any election for Federal office.” 2 US C. 5 431(S)(A)(i); 

E 
1 
I 

1 Tlir Reform Party, the Nahiral Law Party and Mary Wolilford and Bill Wohlfoid. respectively. tiled similar 
coniplaints agJirist the CPD, the Dcniocratic National Coiiimittee ( D l C )  and tlir Republica1 National C~iiiriiittc‘c 

(RNC) SL’C MUKs 4987, 5004 and 502 1 .  In those MURs. the Coniiiiissioii foiirid no rcilsoti to believe that ilic 
CPD. ilic DNC and RNC violated the Act The Coniplaiiimts in MI. Rs 4987 and 5004 ,ypc‘dcd thc Cotiiiiiissioii’s 
decisions io the li.dcral courts and those courts uphcld the Coiiiniissioii’s dccisioiis SCJC U i r c  Iitrriciti \ I  F L ~ L V  (11 

. 

Elc#cl /ol /  Ci ) l r / t t / / \ \ Io / t ,  I 12 F Slipp Zd 58 (D D C 2000) JUJ Vtl l / r tc l l  L t ~ \ r l  P t ~ t  I\ r ) /  I I I C  C ! t / / l i d  Sti/tc\ \ *  F d L ’ t t l l  

E:’lc.cr/f)t/ C t ) t t / t I / / \ \ / f ) t / ,  1 1 1 F SUPP Zd 33 (D D C 2000) 
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see also 2 U.S.C. 441b(b)(2). A coiitribution is also defined in the Commission’s regulations 

at 1 1 C.F.R. 5 100 7(a)( 1). “Anything of value” is defined to include all in-kind contributions. 

1 1 C.F.R. 5 100.7(a)( l)(iii)(A). The Act defines an expenditure to include “any purchase, 

payment, distribution, loan, advance, deposit, or gift of money or anything of value, made by any 

person for the purpose of influencing any election for Federal office.” 2 U.S.C. 4 43 1(9)(A)(i); 
I 

see also 2 U.S.C. 5 441b(b)(2). 

The Commission’s regulations at 1 1 C.F.R. 5 100.7(b)(2 1) specifically exempt 

expenditures.made for the purpose of staging candidate debates from the definition of 

I 

contribution provided that the debates meet the requirements of 11 C.F.R. $9 110.13 and 

114.4ff). Non-profit organizations described in 26 U.S.C. $5 SOl(c)(3) or 5Ql-(c)(4) that do not 

endorse, support, or oppose political candidates or political parties may stage candidate debates. 

1 1 C.F.R. 0 1 10.13(a)( 1). The debates must include at least two candidates, and not be structured 

to promote or advance one candidate over another. 11 C.F.R. $5 110.13(b)(l) and (2). 

Organizations that stage presidential debates must use pre-established objective criteria to 

determine which candidates may participate in the debate. 11 C.F.R. $ 1 10.13(c). With respect 

to general election debates, staging organizations shall not use nomination by a particular 

political party as the sole objectii e criterion to determine whether to include a candidate in a 

debate. Id. . 
If a corporation staged a debate in accordance with 1 1 C.F.R S 100.13, the expenditures 

iticurred by that spoiisoring corporatlon u o d d  be cwiinpt fi om the definition of contribution. 

See 1 1  C.F R. $4 100.7(b)(ll). 114.l(a)(Z)(~) and 1144(t)(1). As loiig as the sponsormy 

corporation coinipltcd w i t h  1 1 C F  R. 5 1 10 13, 0 t h  corporations tiiriy pro\ d e  fiinds to the 
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1 

2 

sponsoring corporation to defray expenses incurred in staging the debate without being in 

violation of the Act. 11 C.F.R. § 114.4(f)(3).. 
I 

The Act defines the term “political committee” to include “any committee, club, 

I 4 

5 

6 

7 

8 

9 r 10 

association, or other group of persons which receives contributions aggregating in excess of 

$1,000 during a calendar year or which makes expenditures aggregating in excess of $1,000 

during a calendar year.” 2 U.S.C. 0 43 l(4); see also 11 C.F.R. 5 100.5. Political committees are 

required to register with the Commission, and to report contributions received and expenditures 

made in accordance with the Act and the Commission’s regulations. See 2 U.S.C. 9 433 and 

11 C.F.R. 8 1024d);  see aZso 2 U.S.C. 5 434 and 11 C.F.R. 5 104.l(a). 

1.q 
114 

:? 
1 

8 3  $ 

1 

a 

1 
8 :g 

ag 
B. CPD’s Criteria for Selecting Candidates to Participate in -the . -  2000 General - 

!U 
11 Election Debate 

12 

13 

The CPD was incorporated in the District of Columbia on February 19, 1987, as a 

private, not-for-profit corporation to “organize, manage, produce, publicize and suppcort debates 

1 14 

15 

16 

for the candidates for President of the United States.” 

Co-Chairmen of the CPD are Paul G. Kirk, Jr., and Frank J. Fahrenkopf, Jr. The CPD spor?sored 

two presidential debates during the 1988 general election, three presidential debates and one vice 

See CPD response (5/22/00) at 5. The 

I 
1 17 presidential debate in 1992, and two presidential debates and one vice presidential debate in 

18 1996. Id. The CPD sponsored three presidelitid and one vice presidential debate during t l v  E 
19 2000 general election. The CPD accepts dowitions from corporations and other orSL.!;lli;itiC.I~2 : 1 

I 2 0  fund these debates 

I 
I 
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On January 6,2000, the CPD announced its candidate selection criteria for the 2000 

general election debates. Id. at 2. It stated, “the purpose of the criteria is to identify those 

candidates who.have achieved a level of electoral support such that they realistically are 

considered to be among the principal rivals for the Presidency.” Id. The criteria are: (1) 

evidence of the candidate’s constitutional eligibility to serve as President of the United States 

pursuant to Article 11, Section 1 of the United States Constitution; (2) evidence of ballot access, 

such as the candidate appearing on a sufficient number of state ballots to have at least a 

mathematical chance of securing an Electoral College majority; and (3) indicators of electoral 
. 

support by having a level of support of at least fifteen percent of the national electorate as 

determined by five selected national public opinion polling organizations, using - - _  the average of 

those organizations’ most recent publicly-reported results at the time of the determination of 

eligibility.4 Id. at 9, 10. A candidate must meet all three criteria to participate in the debate. 

The CPD also stated that it would determine participation in the first scheduled debate after 

Labor Day 2000. Id. at 75. Furthermore, the CPD also stated that it would extend invitations to 

participate in the vice presidential debate to the running mates of the presidential candidates 

qualifying for participation in the CPD’s first presidential debate, and invitations to participate in 

the second and third debates would be based upon the same criteria prior to each debate. Id. 
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1 C. Complaint 

2 

3 

The complainant alleges that the Commission failed to ensure “free, open and fair 

elections in the 2000 Presidential election by establishing or allowing to be established, a 

4 privately held and completely partisan ‘Presidential Debate Commission,’ a [principal] aim of a 1 i +  

1; 5 which was to keep other legitimate candidates fiom participating.” Complaint at 1. The I ill - 
4R Q+ 6 

7 

complaint also alleges that operatives of the Democratic and Republican parties monopolized the 
9 

1 :: debates by “arranging to arbitrarily restrict participation in the Presidential debates to only 
Tb 

I 

8 candidates of their parties.” Id. Furthennore, the complainant argues that other Presidential 

(3 9.  candidates were deprived of the right to campaign at those public forums and the public was . 

10 deprived of the right to showcase and solicit votes for the candidates of t k i r  choice. _ _  - Id. 8 i: 
/u m 11 D. Responses 

12 1. Responses from the CPD to the Complaint 

13 

14 

In response to the complaint, the CPD argues that no CPD Board member igan officer of 

I either the Democratic National Committee or the Republican National Committee, and the CPD 

15 

16 

17 ensure that it was not controlled by any one party, not an effort by the two major parties to 

18 

receives no funding from the govemment or any political party. CPD Response (5/22/00) at 5. 

The CPD also argues that any references to its founding as a bipartisan effort was an effort to 

1 
control CPD’s operations or to exclude non-major party candidates in CPD-sponsored debates. 

19 Id., footnote 6. 

30 I n  regard to its candidate selection criteria, the CPD argues that the purpose ofthe e 
2 1 candidate selection criteria IS to identify those candidates, regardless of party, who rea[islically I 
22 ;LIT coilsidered to be among tlic principal rivals For the Prcsideiicy. Id. at 2. Moreover. in regard 1 
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1 

2 

3 results of five selected national public opinion polling organizations at the time ofthe CPD's 

to the third criterion, the CPD states that I t  sets forth a bright line standard with respect to 

electoral support, which is at least 15% of the national electorate as determined by the average 
I 
8 
I 4 

Iq 5 

5+4 
hx  6 determine the objective criteria. Id. 

determination of eligibility before each debate. Id at 3. The CPD argues that in promulgating 

the regulation, 1 1 C.F.R. 0 1 10.13, the Commission pennits the staging organization to 
id 

j$j I 
With respect to the issue of electoral support and polling, the CPD argues that the . :u 

8 Commission has ruled in a previous matter regarding its 1996 candidate selection criteria that it 
* .W 

83 9 is appropriate for the criteria to include a measure of candidate potential or electoral support and 

1 1; 10 to use polls to measure that support? Id. at 3. Moreover, the CPD states that the five polling 

I 
- - -  - -. p4 

11 

12 

13 

organizations that it planned to employ are well-known, well-regarded, and will poll fkequently 

throughout the 2000 election. Id. at 16! The CPD also argues that because public opinion shifts, 

it will use the most recent poll data available before the debates. Id. In regard to any 

8 14 methodological differences among the polls, the CPD states that taking the average of five polls 

15 

16 

17 

may reduce the random error that could come from using only one source, and averaging does 

not invalidate the results. Id. Furthermore, the CPD, citing the declaration of Dorothy Ridings, a 

CPD Board member, argues that requiring a level of electoral support of 15% of the national 

8 
# 

18 electorate is reasonable because the "fifteen percent threshold best balanced the goal of being I 
5 Thc CPD IS referring to the Conmission's Statement of Reasons distiiissing hIURs 445 1 and 4473 111 

which tlie Ndiiral Law Party and Perot '96. Inc respectively, challenged the CPD's 1996 candidate selectioii 
criteria tor p a  ttcipatioii iii the debates 

II  Wliilc. this coniplaiiit was tiled i n  M a y  2001 aftrt the picdsiitial debates, tlic CPD's response to flio 

I Iius. tlic CDP's arguments cited hric rlnd below rlic i i i  the prcscnt tenso iusrsad of tho past t c i w  
cotiiplJiiit 

~ i i c l  502 1 
llic scliiic icsponse that i t  subitiittcd 111 May 2000 io rh6 coniplaiiits reft.rciiced as MURs "97 .  5004 
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1 

2 

sufficiently inclusive to invite those candidates considered to be among the leading candidates, 

without being so inclusive that invitations would be extended to candidates with only very 

8 3 modest levels of support.”’ Id. at 14. 

4 2. Response from the DNC to the Complaint 

1i.i 5 

3 =J .? 
6 

The DNC urges the Commission to dismiss the complaint against them and find no 

reason to believe that the DNC has violated the Act or Commission regulations. DNC Response 

j q  

I 
1 18 

9 

$3 7 at 2. The DNC argues that it is independent of the CPD and that Mr. Paul Kirk, CPD Co- a izpr I s 4  

8 

9 

Chairman, who also served as DNC Chairman fiom 1985-1989, has held no office and played no 

role in the DNC since 1989. Id. The DNC also states that no DNC member, officer or employee 
] :4” ‘’ 
13 
s 1 ifl 10 sits on the Board of the CPD, and the DNC does not now play, nor has it ever - played, .- I ifny role in 

e .  i!g 
1 1  

12 3. Response from the FWC to the Complaint 

determining CPD’s criteria for candidate selection for the debates. Id. , 

I 
J 
1 13 The RNC requests that the Commission find no reason to believe that it violated the Act, 

1 14 

15 

16 

dismiss the complaint and close the file. RNC Response at 2. The RNC acknowledges that 

Mr. Frank Fahrenkopf, Co-Chairman of the CPD, was Chairman of the RNC during-the founding 

of the CPD, but the CPD was never an official or approved organization of the RNC and does not 

I 

I I 
I 17 receive any funding or other support from the RNC. Id. at 1. Finally, the RNC states neither its 

1 S ‘ chaimian during the 2000 election nor its current chairman have ever sat on the CDP’s Board, 

19 and that the RNC neither organized nor controls the CPD. Id. 
I 
I 20 

I ’Tiit. CPD also iiotes that John Anderson aclricved th is  Icvcl of electoral suppoi t pi lor to the tirst 
prcsidciitial dcbsrte i i i  1980 and was iiivitcd by thc League of Woiiicn Voters to participatc i i i  that debJtt. 
Fuitlwimorc, thc CPD states that othcr prcsidcutiJl caiiciidates. such as George Wallxc I I I  19GS a id  IZoss I’ciof I I I  

lO92, tiad lilgli Iwels of support I d  at 14 

1 
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111. ANALYSIS 

Based upon the available evidence, it appears that CPD has complied with the 

requirements of section 1 10.13 of the Commission’s ’regulations governing sponsorship of 

candidate debates. While the complainant argues that the CPD is a partisan organization, he has 

provided no evidence that the CPD is controlled by the DNC or the RNC. There is no evidence 

that any officer or member of the DNC or the RNC is involved in the operation of the CPD. 

Moreover, there does not appear to be any evidence that the DNC and the RNC had input into the 

development of the CPD’s candidate selection criteria for the 2000 presidential election cycle. 

Thus, it appears that the CPD satisfies the requirement of a staging organization that it does not 

endorse, support or oppose political candidates or political parties. 1 1 C.F.R. - -- 9 - -- 1 10.13(a). 

4 

Furthermore, CPD’s criteria for participation in the candidate debates appear to be pre- 

established, objective criteria as required by 1 1 C.F.R. 1 1 10.13(c), and not designed to result in 

the selection of certain pre-chosen participants. The CPD’s criteria for determining who c may 

participate in the 2000 general election presidential debates consist of constitutional eligibility, 

appearance on sufficient state ballots to achieve an Electoral College majority, and electoral 

support of 15% of the national electorate based upon an average of the most recent polls of five 

national public opinion polling organizations at the time of determination of eligibility. 

The Commission has accorded broad discretion to debate sponsors in determining the 

criteria for participant selection. In promulgating 1 1  C.F.R. S 110.13(c), the Commission stated 

Given that the rules permit corporate funding of candidate debates, it is appropriate 
that staging organizations use pre-established criteria to avoid the real or apparent 
potential for a quid pro quo, and to ensure tlic iiitegrity and fairness ohhe  proccss. 
The choice of which objective criteria to use is largcly left to tlic discrction oftlie 
stagiiig organization . . . 

. Stagiiiy orgaiiizations must bc h l e  to sliow tliat thcir objcctivc criteria 
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1 

3 

were used to pick the participants, and that the criteria were not designed to result 
in the selection of certain pre-chosen participants. The objective criteria may be set to 
control the number of candidates participating in a debate if the staging organization 

1 2  
4 1 5  believes that there are too many candidates to conduct a meaningful debate. 

6 

8 7  $4 

I .id 8 
:& Sd 

9 

;i$ 10 

I :& 11 

I 12 

ig 13 

14 

60 Fed. Reg. 64,262 (December 14, 1995). 

The CPD’s candidate selection criteria have been challenged in the past. In MURs 4451 
Id 

and 4473, the Natural Law Party and Perot ’96, Inc. filed complaints with the Commission 

against the CPD regarding its 1996 candidate selection criteria. The Commission found no 

reason to believe that the CPD violated the law by sponsoring the presidential debates-or by 

failing to register and report as a political committee. The Commission noted, “the debate 

regulations sought to give debate sponsors wide leeway in deciding what specific criteria to use.” 

Statement of Reasons in MURs 4451 and 4473 at 8 (April 6, 1998). With iespect to’polling and 

electoral support, the Commission noted in MURs 445 1 and 4473 that it declined to preclude the 

I ;; 

u !dl 

8 15 

16 

17 

use of polling or “other assessments of a candidate’s chances of winning the nomination or 

election,’ when promulgating 11 C.F.R. 0 110.13. Furthermore, the Commission staied that 

questions can be raised regarding any candidate assessment criterion and “absent specific 

I 
19 I 
20 

I 21 

1 3  I -- 
23 

1 24 

25 

evidence that a candidate assessment criterion was ‘fixed’ or arranged in some manner so as to 

guarantee a preordained result, we are not prepared to look behind and in\ estigate every 

application of a candidate assessment criterion.” Id. at 9. Finally, in MURs 445 1 and 4473. the 

Commission referred to the Explanation and Justificatioll for 11 C.F.R. 3 1 10 13 nhich states 

reasonableness IS implied when using objective criteria. Id. 

It  should be noted that the CPD used a different set of caiididate szlzction critcria for the 

I996 debates than it used for the 2000 dcbatcs. Howver ,  the CPD’s caiidiciatc sclcctioil critcria 

roar 3,000 appcar to be even niorc objcctiw tliaii 111~‘ 1996 criteria. 111 1900. t11c CPD’s o d i h t c  
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1 

2 

3 

selection criteria were: (1) evidence of national organization; (2) signs of national 

newsworthiness and competitiveness; and (3) indicators of national enthusiasm or concern. 

With respect to signs of national newsworthiness and competitiveness, the CPD listed factors, 

I 
I 

4 

5 

such as the professional opinions of Washington bureau chiefs of major newspapers, news 

magazines and broadcast networks; the opinions of professional campaign managers and 15 

8 $ 6 pollsters not employed by the candidates; the opinions of representative political scientists 
I .*. 
s a 13 7 specializing in electoral politics;,a comparison of the level of coverage on front pages of 

-cm 
14 I 

F+ 
zEi: 

sn ci 
I 1; fg 

8 

9 

10 

11 

12 

13 

newspapers and exposure on network telecasts; and published views of prominent political 

commentators. The CPD's candidate selection criteria for 2000, which consist of constitutional 

eligibility, ballot access, and a level of electoral support of 15% of the national electorate based 

upon the average of polls conducted by five major polling organizations, make it easier to 

determine which candidates will qualify, and appear to be more objective than the 1996 

candidate selection criteria. Given this, and the fact that the Commission's dismissed similar 

B 1 ;9 

I 
- --- _ _  

1 
14 challenges to CDP's selection criteria for the 2000 Presidential election in MURs 4987,5004 and 

15 

16 

502 1 that have subsequently been upheld in federal court, it appears that the CPD's candidate 

selection criteria for participation in the 2000 general election debates are in accordance with the 

17 requirements of 1 1 C.F.R. 3 '1 10.13 .' 
18 

19 

Based upon the available evidence, it  appears that the CPD satisfies the requirements of 

1 1  C.F.R. 5 110.13 to stage the debates. Because the CPD meets the requirements of 11 C.F R. 
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fj 1 10.13, its expenditures are specifically exempted under 11 C.F.R. 5 110.7(b)(21) from being 

considered contributions and are not subject to the Act. Additionally, because the CPD meets the 

requirements of 1 1 C.F.R. 5 1 10.13, the CPD is not considered a political committee under 1 

2 U.S.C. 0 43 l(4) nor subject to the registration and reporting requirements of 2 U.S.C. 5 433 

and 2 U.S.C. 5 434. Finally, as long as the CPD complies with 11 C.F.R. 9 110.13, funds 

provided by corporations to the CPD to be used to defray expenses to stage Presidential debates 

are not prohibited contributions, but permissible under 11 C.F.R. 0 114,4(f)(3). 
. 

For the foregoing reasons, the Office of General Counsel recommends that the 

Commission find no reason to believe that the Commission on Presidential Debates and Paul G. 

Kirk, Jr., and Frank J. Fahrenkopf, Jr., as Co-Chairmen, violated 2 U.S.C. $441b(a) by making 

expenditures in connection with a federal election, 2 U.S.C. $441a(f) by accepting prohibited 

contributions from corporations or making contributions to the Democratic National Committee 

or the Republican National Committee, 2 U.S.C. 6 433 by failing to register as a political P 

- -... - 

14 

15 

16 

17 

18 

19 

20 

31 

committee, or 2 U.S.C. 5 434 by failing to report contributions. 

Furthermore, the Office of General Counsel recommends that the Commission find no 

reason to believe that the Democratic National Committee and Andrew Tobias, as treasurer, 

violated 2 U.S.C. 5 441b(a) by accepting prohibited contributions from f the Commission on 

Presidential Debates, or 2 U.S.C. 5 434 by failing to report contributions from the Comniission 

on Presidential Debates. The Office of General Couiisel also recommends that the Coniiiiission 

h i d  no reason to believe that the Repiiblicaii N;itioiial Committee and Robert M Duncan. as 

11-casurer, violated 2 U.S.C. 4 44 1 b(a) by accqiting prohibited contributions from the 
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Coiiimissioii on Presidential Debates, or 2 U.S.C. 5 434 by failing to report contributions from 

the Commission on Presidential Debates. 

IV. RE COIVIIVIEYDATIONS 

1. Find no reason to believe that the Commission on Presidential Debates and Paul G. Kirk, Jr. 
and Frank J. Fahrenkopf, Jr., as Co-Chairmen, violated 2 U.S.C. Q 433,2 U.S.C. Q 434, 
2 U.S.C. 5 441a(f), and 2 U.S.C. Q 441b(a); 

2. Find no reason to believe that the Democratic National Committee and Andrew Tobias, as 
treasurer, violated 2 U.S.C. 5 434, and 2 U.S.C. 5 441b(a); 

3. Find no reason to believe that the Republican National Committee and Robert M.-Duncan, 
as treasurer, violated 2 U.S.C. 5 434, and 2 U.S.C. 5 441b(a); 

4. Approve the appropriate letters; and 

5. Close the file. 

Date 
v 

Lawrence H. Norton 
General Counsel 

q/;y 
Grego .Baker 
Acting Assistant General Counsel 

Peter G. Blumberg 
Acting Assistant General Counsel 

Delbert K. Rigsby 
A t  t o me y 
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DEBATE FORIMATS: 
A NEGOTIATION 

[I]t all d e p d  on what the candedates want. rfthe candedates 
wanted to have it in the rntddle of the Pacijic Ocean on an 
aircraft carrser, with the Mormon Tabernacle Choir humming 

haue it.‘ 

1 in the background, sfthe~ really wanted it, they were going to 

The image merchants (more precisely, influential newspaper editors 
in the role of candidate advisers) were on the political scene when 
candidates for the U. S. Senate, Abraham Lincoln and Stephen A. 
Douglas, prepared for a series of debates in Illinois.* A major issue 
confronting the nation was slavery. The country was in severe inner 
turmoil. Information was slow to reach the public, and when it did it 
was usually altered somewhat and secondhand. The 1857 Supreme 
Court decision in Dred Scott v. Stznfmds led Lincoln in the debates to 
believe that preventing slavery in the territories by any governmental 
action would be unconstitutional. Douglas responded that “the people 
have the lawful means to introduce it or exclude it as they please.”4 
The Freeport exchange between Lincoln and Douglas, and the other 
six debates were witnessed by relatively few voters (about 15,000 at 
each site except the town of Jonesboro, in which the debate attracted 
only 1,500). Although they were not presidential debate&, it was the 
first time in our history that opposing candidates went before the 
public to debate. 

Lincoln suggested that they debate and Douglas accepted. They 
agreed on a set of ground rules: there would be seven 3-hour debates 
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TABLE I 
Negouated Formats for Televised Presidential Debates in the General 

Elections of 1960. 1976. 1980. and 1984 

Locauon and Time Candidates 
Moderator+ and 

Panelists Format 

Sept 26. 1960 

Chicago, IL 
9.30-10 30 p m. EDST 

WBBM-TV. CBS 

~ 

John F 
Kennedy 

Richard M 
Nixon 

Howdd K Smith*, CBS 
Stuart Novins. CBS 
Sander Vanocur, NBC 
Charles Warren. MBS 
Robert Fleming, ABC 

oct. 7, 1960 
WRC-TV. NBC 
Washington. DC 
7 30-8 30 p m EDST 

Oct IS, 1960 
Split-Screen Telecast 
ABC, Los AnpIes 

ABC, Los Angeles (Panel) 
ABC, New York 

(Kennedy) 
7 30-8 30 p m EDST 

Oct 21. 1960 
ABC, New York 
10 00-11 00 p m. 

(Nuron) 

John F 
Kennedy 

bchard M. 
Nixon 

John F 
Kennedy 

Richard M 
Nwon 

John F 
Kennedy 

Richard M. 
Nucon 

Frank McGee’, NBC 
Paul Nivin, CBS 
Alvin Spivak, UP1 
Hal Levy, Nrwsday 
Edward P Morgan. ABC 

William Shadel*, ABC 
Douglau Cater, Thc 

Frank McGee, NBC 
Charles Von Fremd, 

CBS 
Roscoe Dnimmond, New 

Ymk Herald Tnbunr 

Quincy Howe+, ABC 
Walter Cronlyte, CBS 
Frank Sinpser, MBS 
John Chancellor, NBC 
John Edwards, ABC 

Repmlcr 

Opening statements (8 min ) 
Alternating questionr to txndidates 

on domesuc issues 
Answers from candidates followed 

by rebuttal coniments 
Closing statements (3 min ) 

No opening or closing statemenu. 
end determined by clock 

Alternating questions to caiididaies 
on any subject 

Answers from candidates (2H niin ) 
Rebuttal comments from opponent 

(1H min ) 

No opening or closing statements. 
end determined by clock 

Alternaung quesuons to candidates 
on any sublect 

Answers from candidates (2H min ) 
Rebuttal comments froin opponent 

(1% min ) 

I 
I 

Opening statements (8 iniii ), 

Alternating questions to candidates 

Answers trom candidates (2M min ) 

dosing statements (4H min ) 

on any subject 

Sept, 29. 1976 
Walnut St Theater 
Philadelphia, PA 
9.30-1 I 00 p m EDT 

OcI 6. 1976 
Palace of Fine Arts 
San Francisco, CA 
9:SO-llOU p m EDT 

Oct 13, 1976 
Alley Theatre 
Houston, TX 
9 30-10 45 p m EDT 

Jimmy Carter Edwln Newman*, NBC 
Gerald R Ford Frank Reynolds, ABC 

Elizabeth Drew, Nsw 

James Cannon, Wall 
Ymkcr 

Street Jounzclr 

Jimmy Carter Pauline FredenckL, NPR 
Gerald R. Ford kchard Valenanl. NBC 

Henry Trewhltt, 
Balmnma Sun 

Max Frankel, New Y o d  
TmCS 

Robert Dole 
Walter F. Tames 

Jim Hoge’. amgo sun- 

Mondale Manlyn Berger, NBC 
Hal Bruno, Newswd 
Walter Mean, AP 

Rebuttal comments from opponent 

No opening statements, closing 

Alternaung questions (0 candidates 

Answers from candidates (3 miii ) 
Optional follow-up questions 

permitted, dnswerS (2 inin ) 
Rebuttal comments from opponent 

(2 min ) 

No opening statements, closing 
statements (1 min ) 

Alternating quesuons to candidates 
on foreign affairs 

Answers from candidates (9 min ) 
Optional follow-up questions 

permitted; answers (2 min ) 
Rebuttal coniments from opponent 

(2 min ) 

Opening statcmeiits (2 min ), 
dosing wattmenu (3 min ) 

Alternating questions (H domestir, 
H foreign. % open) 

Both candidafes answer the same 
questions (2H min ) 

First candidate to answer a quesuon 
has a rebuttal ( I  min) 

(IH min) 

statements (9 min ) 

on domesiic issues 

I 
1 

I 

W 
v) 

(cmalmucd) 



TABLE I 
(Continual) 

W m Moderator+ and 
Location and Time Candidates Panelism Format 

Oct 22, 1976 
Phi Beta Kappa Hall 
Williamsburg, VA 
930-11 00 p m  EDT 

Jimmy Carter Barbara Waiters., ABC 
Gerald R Ford Joseph Kraft, columnist 

Jack Nelson Lac Angalcs 
Tms 

Robert Maynard, 
Warhmgmr Part 

No opening statements, closing 

Alternaung questions to candidates 

Answers from candidates (2% min ) 
Follow-up questions permitted. 

Rebuttal comments (2 min ) 

No opening statements, closing 

Alternating question3 to candidates 

Answers from candidates (2% miii ) 
Rebuttal comments from borh 

statements (4 min.) 

on any subJea 

answers (2 min.) 

statements (3 min ) 

on any subject 

candidates (75 sec.) 

Sept 21, 1980 
Conwnuon Center 
Bahmorc, MD 
10 00-1 l;OO p m EDT 

John B Bill Moyers.. PBS 
Anderson Charles Corddry, 

Ronald Reagan Aoftnnmc Sun 
Stephen Golden, New 

Daniel Greenberg, 

C Loomis, Fortune 
Lee May, Los Angek 

Jane Bryant Quinn, 

Howdrd K Smith,, ABC 

Ymk 7rmcc 

columriist 

l i m a S  

Newsweek 

Jimmy Caner 
Ronald Reagan Harry Ellis, C h t l a n  

S- Monirm 
William Hilliard. 

Portland Oreplan 
Marvin Stone, US News 
W World Report 

Barbaa Walters. ABC 

Oct 28, 1980 
Public Music Hall 
Cleveland, OH 
9 30-1 1 00 p m EDT 

No opening statements, closing 

Alternating questions on domestic 

(1st Half) Same questioiis LO both, 

Answers froni candidates. rebuttals 

(2nd HalO Answers from 

statemenu (3 min ) 

and foreigii policy 

follow-up quesuons 

( 1  min) 

candidates to same questlons 

Two opportunities for iebutml 
comments 

No opening statemenu. closing 
statements (4 min ) 

Alternating questions LO candidate5 
on economic policy and domestic 
issues 

Follow-up questions permitted, 

Rebuttal comments from opponent 

No opening statements, closing 

Altcrnaung questions to candidates 

Answers from candidates (2 H rnin ) 
Follow-up quesuons permitted, 

answers ( I  min ) 
N o  opening suumeiits, closing 

statements (4 min.) 
Alternating questions to candidates 

on foreign policy and defense 
Answers from candidates (2 H min ) 
Follow-up questions permitted. 

Rebuttal comments from opponent 

answers (1 rnin ) 

(1 min) 

statemelits (4 min ) 

on any subject 

answers ( I  min ) 

(1 m m )  

Barbara Walter+. ABC 
Diane Sawyer, CBS 
Fred Barnes Bollrwe 

James Wilghart, *pps- 
SUn 

Howard 

Walter F 

Ronald Reagan 
Mondalc 

Oet 7, 1984 
Center for the 
Performing A m  
Louuville, KY 
9 00-10 30 p.m EDT 

Oct. 11, 1984 George Bush 
Pcnnsylvrnia Hall Geraldine 
Civic Center Ferraro 
Philadelphia, PA 
9 00-10 30 p m EDT 

Sander Vanocur+, ABC 
Robert Boyd, 

Jack White, Tnnc 
John Mashek, US News 

Wwld R-1 
Norma Charles, NBC 

Edwin Newinan', PBS. 

Morton Kondracke, N c u  

Georpe Ann Geyer. 
Universal Press 

Henry Trewhitt, 
BcJmnorc Sun 

Marvin Kalb, NBC 

PlrhdCl+ Inpurrn 

King Features 

R+w 

* 

Walter F OEt 51.1984 
Music Hall. Mondale 
Municipal Auditonum Ronald Reagan 
Kansas City. KA 
8 00-9 30 p m EDT I 
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appeared to be struggling with poruons of their answers. And both received 
low marks in the press and public opinion polls. Reagan, however, was elected 
to a second term as president, Nixon would have to wait 8 years for his first 
term 

77. See J Germond and J Witcover, op. ut.. pp. 2-3. 
78. Ibtd., p 3 
79. Ibrd , p. 2 
80 Given the fact that an incumbent aging president was running for 

another term, it was a legiumate issue for the press to explore. Their role in 
setting the “age agenda,” however, raises questions about the relationship 
between the media and these debates. The topic of media’s role in repomng 
and participating in presidential debates is detailed in the next chapter. 

81. Germond and Witcover’s chapter title, op. at, pp. 1-15 
82 1btd.p 9 
83 Televised presidential debates have been assessed in many different 

ways by scholars, professionals, and other individuals and groups with varying 
interests and competencies The first major debate debriefing conference 
occurred after the 1976 debates with representatives from the following Car- 
ter, Ford, League of Women Voters, network television,Journalists. scholars, 
FCC legal advisers, and the John and Mary R. Markle Foundauon (S. Kraus, 
Chair, “Presidential Debates De-briefing,” Crystal City Mamott, Arlington, 
Virgrnia, November 29-50, 1976, transcribed by N. W Kramer, Brooklyn, 
New York). 
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In  the second debate 
the incumbent Pres 
em Europeans wen 
Most media analysb 
peared as thougl:th; 
an important study 
after the debate re1 
interviewed betwee , 
er, gave the win to C, 
conducted the studv 
the news to reach 
opinion.”S 

It was evident that 
:a,.. ’,‘a: : tion by the reaction I 
?.”, the nieht of the‘del ! 


